


The purpose of the Challenge Paper Seriesisto challenge existing myths and current assumptions about
dryland areas. It iswritten with the intention to change conventional perceptions of the drylands and to
provide a reliable source of information for decision-makers.

The Global Drylands | mperative (GDI) was initiated as an informal group of international organizations,
donors, NGOs and individuals interested in, or actively involved in, drylands development. Bringing dryland
issues to the forefront of decision makers' dialogueis critical to poverty aleviation. Challenging current thought
and generating creative solutions to dryland challenges will accelerate poverty alleviation. The GDI partnership
is dedicated to addressing dryland issues by increasing the awareness of their importance among policy makers
and within relevant international fora ~ especially targeting the United Nations Convention to Combat
Desertification (UNCCD) Conference of the Parties (COP). The Challenge Paper Series, coordinated by the
UNDP Drylands Development Centre in collaboration with the UNDP-GEF Unit, aims to reach decision makers
by affecting important devel opment discussions related to drylands. The UNDP Drylands Development Centre
invites you to become an active member of the GDI (contact the UNDP Drylands Development Centre ~
ddc@undp.org).
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|. EXECUTIVE SUMMARY

Land is an essential productive asset on which many livelihoods depend, particularly in the drylands of the
developing world. For the poorest popul ations, land degradation has enormous implications for productivity,
food security and sustainable livelihoods. Land systems that impose unequal and or insecure access to land and
its products reduce the ability of the already marginalized drylands populations to gain food security and thereby
reduce hunger and poverty. Besides living in challenging natural environments, drylands populations also
struggle to be acknowledged in planning and are often |eft without essential services usually provided by the
State. To stop the downward cycle of being isolated and ignored, the formation of land tenure systems for the
drylands must become participatory, locally appropriate and more strategic; not only taking into account the
dynamic nature of the dryland ecology, but also considering the dynamic nature of the multiple users who
depend on drylands.

Some of the most important land tenure issues in the drylands are laid out in this paper. They have been
formulated as a series of key challenges for policy makers to consider when making decisions about land tenure
in dryland areas. This paper starts out in Part 1 with a brief introduction to land tenure, its complexities and
challenges, the relationship to land degradation in the drylands and its international context. In Part 2 we look at
land tenure reform. Definitions of key concepts are provided in section ii. The question is, how island tenure
and reform perceived and why isit undertaken? The issues raised can challenge the international community to
live up to their commitments, especially as outlined in the UNCCD and other international legal instruments.
Then, in Part 3 we provide a comparative overview, asurvey, of land tenure systemsin the drylands. In Part 4
we turn to the challenges and trends in land tenure reform projects. What has worked well in the drylands and
where have problems emerged? We outline land tenure reform, poverty and environment linkages and how they
affect livelihoods in the drylands. To do this, we draw on experiences from Asia, Central America, and Africato
illustrate current practices and legal frameworks used to achieve sustainable development goals and reduce
poverty in various settings. In Part 5 we summarize the main opportunities and challenges in developing land
reform policies in the context of combating desertification and drought. Finally, in Part 6 we offer ideas for
decision makers and Part 7 discusses ongoing challenges. This paper focuses on the need to rethink
conventional wisdom on land tenure approaches and asks how we can best respond to these challenges.

Challenge 1
How can we ensurethat land tenure systems and land tenurereform processes aretruly participatory,
accessible, and transparent?

Commit to transparency and public participation in land tenure

Land reform efforts must be coupled with strong commitments to accountability, transparency and public
information-sharing. This helps to ensure sustainability of the effort, and reduces the possibility that laudable
goals are subverted by other interests. Including local resource-usersin land reform by allowing them to identify
solutions compatible with local practices will undoubtedly improve land tenure reform processes.

Challenge 2
What actions can betaken at local, national and international institutional levelsto support legal aspects
of land tenure security and reform?

Where appropriate, intervenein land markets and ensurethat theredistribution of landsisfair while
supporting the development of effective and accessible land infor mation systems

In many cases land markets may require some state intervention since by themselves markets will not do much
to transfer land to the poor. Also, careful re-distribution of lands is important as private property can make assets
available to those too disadvantaged to enter into normal land market transactions. It isimportant to develop
effective, accessible information systems that provide data on land use patterns, land values, availability of
water, traditional land-users and title-holders.



Challenge 3
How can national processes addr ess the overlaps and contradictions between informal and formal,
customary and modern, and ‘hybrid’ land tenur e systems?

Commit to developing systems of land tenure that respect the local and customary traditions

Harnessing community traditions of self-organization is key to successful land tenure reform. Policies can aso
explore creative approaches to the use of customary land systems, including their codification. But it is
important that communities coming under such systems are highly involved in the process and are ‘ self-
identifying’.

Challenge 4
How can potential conflict over the use of land and itsresour ces be minimized?

Officially recognizethat land and itsresourcesin drylandstypically have multiple users.

It isimperative to engage in a participatory process in which the ‘rules of engagement’ between users are
clarified and agreed upon. The keys to making the process a success would likely be a) a participatory process,
b) atransparent process managed by atrusted, politically authoritative but neutral body and c) flexibility to
allow for future situations which require new arrangements. The process of land reform is as much a policy
experiment in governance asit is one legal theory.

Challenge 5
How can therights of marginalized groups, including women, to control land be promoted and protected?

Ensure marginalized groups ar e benefiting from land distribution programs where the legal means
are accompanied by awareness-raising

Special emphasisis needed on devel oping ways to ensure that marginalized groups are able to benefit from land
distribution programs. Legal means could be accompanied by awareness-raising and civic education exercises.
Gender-sensitive technologies and natural resource management systems also have great potential.

Challenge 6
How can land tenure systems and land tenurereform processestake a holistic, comprehensive and co-
ordinated view of institutional and physical environments?

Promote collaboration amongst all actors

Land issues can have international repercussions where resource degradation or tensions arising from it spill into
neighbouring countries. Collaborative approaches, including regional approaches are useful. Developed
countries and other donors can and must increase their commitment to provide technical support, skilled
personnel and funds to local administrative units responsible for areas suffering land degradation. Policies need
to be set in place to protect and manage the natural resource base for economic and social development.

In short, the needs of poor dryland communities are often overlooked in policymaking, particularly when
decision-making is concentrated in urban areas. In this Challenge Paper we have revealed that patterns of
ownership, access and decision-making are often manifestations of deeper structural social and economic
problems, including land pressure, lack of access to land, poorly-defined land tenure regimes, and poorly
managed land reform efforts. This paper raises many gquestions and challenges yet there are few simple or
straightforward answers. Thereis no single land tenure reform strategy applicableto all cases, however
experience has shown that certain key elements, as outlined in this paper and drawn from case studies around
the world, are critical for the success of any land tenure reform.



II. LAND TENURE DEFINITIONSAND KEY CONCEPTS

This section looks at some specific property terms and concepts relevant to land tenure reform, from a‘ western’
and also a‘customary’ point of view.

Property rights are entitlements. They establish a relationship between the holder of property and a certain set
of resources. The legitimizing norms and institutions of societies maintain this relationship over time, and
defend it against trespass or other interference. In western or post-colonial countries, rights are usually divided
into usus, fructus and abusus, the rights to use, enjoy the fruits of, and dispose of (or alienate, sell) property. By
establishing these relations, property rights are intended to expand incentives for economic activity, providing a
basis for investment. These rights can concern land (including soil and sub-soil resources), but also related (or
non-related) rights over water and air, access to navigable waters, wildlife, genetic resources or intellectual
creations.

Land reform is a general term referring to the redistribution of property rights over land and related resources
(which can include water and other resources). Land reform is used as an instrument to promote more efficient
and equitable distribution of land and landed resources. It is usually undertaken for the benefit of the landless,
tenants and farm labourers.

Land tenure reform is a critical aspect of land reform and refersto changes in the way in which societies confer
bundles of rights and obligations to land holders - that is, it focuses on the terms and conditions on which land is
held, used, and transferred. Land tenure reform systems typically involve a combination of the following:

« Provision of social, political and economic support to make the institutions governing transactions of
property rights operate with more efficiency, effectiveness and fairness.

- Verification and registration of land titles for those with a demonstrable claim to the land. By replacing
doubt and contention with certainty, securing land title can encourage the title holder(s) to invest time and
effort in the land and thus stimul ate devel opment.

« Development of effective, accessible information systems which provide data on land use patterns, land
values, availability of water, traditional land-users and title-holders.

« Anaccessible land registration system. In the best cases, this also involves public information efforts to
encourage those with valid claims to come forward.

« Establishment of forums for public consultation and involvement in decision-making, and for peaceful
resolution of disputes.

Customary systems are the de facto systems of land tenure in operation in many dryland zones, rather than
statutory laws. In Africa, for example, most people hold their land under indigenous customary systems
irrespective of the formal legal position. Some significant aspects of customary land access in dryland areas are
described below.

Systems of multiple resource use are particularly common in dryland areas. They include different categories of
users (e.g. individuals, households, ethnic groups), users of different status (e.g. owners, secondary and tertiary
users), different uses (e.g. hunting, collection of wild products, grazing), and different kinds of rights (e.g.
seasonal access, rights of disposal, rights of occupancy). They are often very complex, and often allow for
symbiotic relationships between agriculture and pastoralism. A typical example of thisisfor herdersto graze
their animals on the stubble of harvested crops. In return for allowing livestock to eat the crop stubble, the
farmer benefits from the animal dung which fertilizes the field. In Somalia s Shabeelle Valley during the 1950s
and 1960s, even irrigated areas had land set aside for animals to graze and take water from the canals. In order
for such systems to work, herders require rights of seasonal access to fields, and the system must be adequately
policed.

Specific areas of resource abundance are often key to livelihoods in the drylands and hence have special land
tenure regimes. These include dry-season grazing areas and pastures reserved for times of drought, wooded
areas and seasonal rivers. Such areas, which comprise just a fraction of the total arid land area of the world,
form ‘lifelines’ for local communities, and are often managed under systems of multiple resource use.
Degradation of these areas, or their conversion into other uses, may have negative impacts on livelihoods across
awide area. The patchwork of key resource areas within the wider drylands |landscape is often far more
significant to dryland communities than modern notions of territory: in East Africa, for example, the dry
mountain forests of Turkana-Moroto, on the Kenya-Uganda border, are crucial dry season grazing reserves, used
by communities from both countries who cross the border frequently.




Water is a prime determinant of access to dryland areas; it is the key to dryland life and development. For
example, if aboreholeis privatized in an otherwise arid area, then a wide swathe of land around that boreholeis
effectively being privatized. Without access to the water, people, and livestock cannot use the land. Amongst
most dryland peoples, ownership of water sourcesis usually vested in the local community (e.g. lineage group,
or village) rather than the household. Water istraditionally rarely ‘owned’ exclusively even by these groups
however: access by othersis often allowed. Often adistinction is made between different water uses. Amongst
the Sukuma of Tanzaniafor example, any water source, even those found on private land, were traditionally free
for domestic use by anyone. However, in regards to water for cattle, it was possible to charge people for use of a
private watering-hole. Pastoral societies have developed wide-ranging kinship networks that allow negotiated
access to water. Political structures have been shaped by the distribution of this precious resource.

Communal tenure is a common feature of customary land tenure systems in the drylands, with overall authority
for land use vested in the traditional leaders of the cultural group (typically older men). Carefully negotiated
systems for common pool resource management provide a number of goods and services essential to livelihoods
in the drylands. These include material items such as timber, water, and food; off-season opportunities such as
production of local handicrafts; and wider social and economic gains including water recharge and biodiversity
conservation. In traditional pastoral societies, livelihoods are based almost entirely on common pool resources.
Even in areas where private land holdings are predominant, common resources are important: in some areas of
India, for example, these provide up to 25% of total household income. In agricultural areas, common pool
resources are used predominantly by the poorer segment of society, providing a safety-net for those with
minimal private land holdings.




1. INTRODUCTION

“Property rights serve human values. They arerecognized to that end, and arelimited by it.”
- Chief Justice Joseph Weintraub, Supreme Court of New Jersey, USA -

Land isacritical productive asset on which many livelihoods depend, particularly in the developing world. For
the poorest dryland populations, land degradation is a major factor that affects the ability to achieve food
security and enhance livelihoods. Because drylands typically have low vegetation cover they are particularly
vulnerable to mismanagement that removes grasses, bushes and trees protecting the thin layer of fertile topsoil
from the ravages of wind and waterborne erosion. Through poorly-managed intensification of land use and
deforestation formerly productive drylands can be degraded into unproductive land which cannot support
agriculture, and sometimes not even pastoralism.

Drylands have complex ecologies and can shift quickly from productive to unproductive states - and vice versa.
In many regions, drylands are occupied by the poorest of peoples, who depend on these lands for their
livelihoods. The needs of poor dryland communities are often overlooked in policymaking, particularly when
decision-making is concentrated in urban areas. There is now an urgent need to focus on the poorest of the poor,
by drawing lessons from all experiences.

International attention to the related issues of land reform and land degradation occurs mainly in the context of
the 1994 UN Convention to Combat Desertification. More recently, discussion of these issues has been re-
invigorated following the recommendations of the world's governments at the 2002 World Summit for
Sustainable Development in Johannesburg, South Africa.

Thereversal of land degradation is vital for the livelihoods of poor people living in drylands, and also for the
conservation of the world's biological resources. This task requires significant investments in human capital and
resource management systems, including land reform efforts. The issue of land tenure, in particular, is highly
relevant. Land tenure systems that impose unequal access to, and control of, resources for marginal populations
can contribute to the degradation of dryland areas. Effective, secure, access to land resources, on the other hand,
can provide an essential incentive for land usersto invest in sustainable land use practices. Land degradation
and desertification' lead to loss of livelihoods, especially for vulnerable dryland dwellers. These are problemsin
themselves but may also be manifestations of deeper structural social and economic problems, including land
pressure, lack of accessto land, poorly-defined land tenure regimes, and poorly managed land reform efforts.

! Desertification means the conversion of useable drylands into unproductive land that cannot support agriculture or
settlement and is caused mainly through intensification of land use and deforestation.



CHALLENGESOF LAND TENURE REFORM IN DRYLANDS

Land tenure systems are alegal construct — a bundle of rights designed and enforced by the societies that grant
them. How can we properly characterize all these different, yet vitally important, rights? Which rights pertain to
which land user, how can they be recognized, and how can they be made secure enough to catalyze crucial
investments for the drylands?

CHALLENGE 1

How can we ensurethat land tenure systems and land tenurereform processes aretruly participatory,
accessible, and transparent?

Decision-makers must commit to transparency and public participation in land tenure. These efforts must be
coupled with strong commitments to accountability, transparency and public information-sharing. This helpsto
ensure sustainability of the effort, and reduces the possibility that laudable goals are subverted by other interests.
Decision-makers can explore multi-stakeholder approaches to identifying and responding to land use and land
reform challenges.

CHALLENGE 2

What actions can betaken at local, national and international institutional levelsto support legal aspects
of land tenure security and reform?

In many countries dry areas were typically seen as ‘wastelands' of little economic interest to central authorities.
For this reason land rights remain ambiguous in many drylands, often with multiple and overlapping legal
regimes — usufruct (claim by use), customary, religious and the legislation of the state - sometimes contradicting
each other which naturally can lead to conflict.

In many cases, especially in emerging and transforming economies, land markets may require some state
intervention. By themselves, markets are unlikely to transfer land to the poor. Careful re-distribution of public
lands, or state expenditure on land reclamation and subsequent allotment as private property, can make assets
available to those too disadvantaged to enter into land market transactions. Support is also needed for
institutions to administer the necessary land acquisition and distribution mechanisms and to advise prospective
land owners.

In many devel oping countries existing property rights with regard to land are ill-defined. When rights to
resources are not well-defined the poorest and most marginalized segments of society, especially women and
children, suffer the most — exacerbating their daily struggle to meet basic needs. In such situations more
powerful members of society can use their access to information, political influence, and other resources to
access land resources at the expense of the poor. Furthermore, in some countries communities face the sporadic
nationalization of land holding by the state, undermining the incentive to invest in land. In fact, even where land
tenure systems do function, they often have unequal effects on the society.

Simply providing title to land, however, does not in itself guard against these unequal effects. Indeed, even
providing legal titleto land usersin atransparent manner not only allows for the land to be used as collateral for
loans, but also often leads to default to usurious lenders, leading to concentration of land ownership. The very
act of deciding who owns land is frequently manipulated by powerful groups, with the result that the state ends
up legitimizing and enforcing inequalities. Furthermore, providing title in the name of the ‘head of the
household’, typically considered to be men, often leads to sale of land which may in fact have been worked by
women. This situation is exacerbated in the case of polygamy. It is not surprising, therefore, that the pattern and
process of land ownership and distribution in many countriesis simply areflection of deeply embedded power
relations, and it may be naive to believe that one can change this pattern without addressing the structural
conditions which created it.

Thisis an ambitious challenge but, as a practical first step, it isimportant to devel op effective, accessible

information systems which provide data on land use patterns, land values, availability of water, traditional land-
users and title-holders. An accessible land registration system is also vital. In the best cases, this also involves
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public information efforts to encourage those with valid claims to come forward. Establishment of forums for
public consultation and involvement in decision-making, and for peaceful dispute resolution, isalso crucial.

CHALLENGE 3

How can national processes addr ess the overlaps and contradictions between informal and formal,
customary and modern, and ‘hybrid’ land tenur e systems?

One key to successful land tenure reform is to develop systems of land tenure that respect local and customary
traditions. Harnessing community traditions of self-organization has emerged as a key to successful land tenure
reform. Policies can also explore creative approaches to the use of customary land systems, including, in some
instances, their codification. It isimportant, however, that the communities coming under such codified systems
are very involved in the process and are ‘ self-identifying’, asissues of communal identity are often complex and
contested.

Past failures to combat desertification have been linked to alack of local resource-user involvement and to an
absence of solutions compatible with indigenous cultures and land tenure systems. The land rights in question
can take many forms. They can be held by individuals, firms, organized groups and the state at all levels. Their
precise nature often depends on context-specific statutes and by-laws, which may pose restrictions on land and
resource use. The creation of property rightsin land is further complicated by the co-existence of formal and
customary legal systems. Often, traditional legal arrangements are unwritten, and therefore may be ‘invisible’ to
external institutions. Many societies in devel oping countries have deeply embedded preferences for customary
legal approachesto questions of rights of access, use, inheritance, or transfer of title, over land. These laws can
be fundamental expressions of culture and tradition, derived in turn from a combination of spiritual beliefs,
history, geography and economics. In these instances, urban, ‘modern’ biases must be adjusted to consider the
views and needs of rural peoples, especialy in developing countries.

CHALLENGE 4
How can potential conflict over the use of land and itsresour ces be minimized?

In drylands the typical reality is one of multiple users accessing the products of an area of land (grass, water etc)
at different times or even at the same time but in different ways. Now these land users are often well connected,
non local would-be land users making claims on resources, be they absentee landlords or absentee cattlelords.
Such a situation, naturally, can lead to conflict. The typical solution proposed of individual title and right of
disposal (sale) often resultsin an increase in conflict by making the land more valuable. Indeed, the group most
likely to benefit from the land titling exercises which many states have been engaging in to counteract a
presumed ‘tragedy of the commons', is precisely the most well connected to the titling authority, which are
often the absentee land or cattlelords who do not depend directly on the environment for their survival, resulting
in overgrazing or opportunistic expansive agriculture leading to land degradation.

The influential theory of a‘tragedy of the common(land)s’ confuses common property, which is normally
regulated by self enforced arrangements between resource users and open access, which iswhat is understood

by thistheory. Thelatter isindeed an increasingly common case, but thisis not due to the fact that resources are
accessed by multiple users but rather by the way they are accessed. First the colonia and then postcolonial
authorities often imposed rigid legal codes, with no local consultation or ecological considerations, ignoring
traditional arrangements because they were not codified in writing, which served to undermine these
arrangements. Sometimes central authorities have favoured particular groups and/or land uses (which are often
synonymous) and in doing so again undermined the need for reciprocity. These changes contributed far more to
asituation of open access and land degradation which we see today in many drylands than alack of ‘modern’
styleland tenure. There can, however, be advantages of creating a‘ hybrid’” model, where positive aspects of
‘modern’ property rights regimes, such as inheritance rights for women, can improve customary law where these
arelacking. Such policy experiments should be explored — and there are case studies to draw upon to assess
their effectiveness —in order to ensure that all traditional users of the resources of aland have continued access,
if not ownership, and in doing so decrease the incentive for conflict. In short, it is not the type but security of
tenure and clarity about rights amongst the multiple users who typically share drylands resources which is the
long term best antidote to conflict.



CHALLENGE 5
How can therights of marginalized groups, including women, to control land be promoted and protected?

Special emphasisis needed on developing ways to ensure that marginalized groups — be they pastoralists,
nomadic groups, poor dryland communities, or women — are able to benefit from land distribution programs.
Legal means, such asjoint titles for married couples, could be accompanied by awareness-raising and civic
education exercises.

Gender-sensitive technologies and natural resource management systems -addressing access to water, for
example- also have great potential.

CHALLENGE 6

How can land tenure systems and land tenurereform processestake a holistic, comprehensive and co-
ordinated view of institutional and physical environments?

Land issues can have international repercussions where resource degradation (e.g. land or water), or tensions
arising from it, spill into neighbouring countries. Regional approaches are therefore useful, and devel oped
countries and other donors can-and-must, increase their commitment to providing technical support, skilled
personnel and funds to local administrative units responsible for areas suffering land degradation.

Policies also need to be set in place to protect and manage the natural resource base for economic and social
development. Land reform efforts are particul arly successful when built on the foundations of broader natural
resource management and income-generation programmes to enhance sustainable livelihoods in vulnerable
areas.

The issue of land-use-specific tenure also needs to be considered. Much of the theory and practice of land
tenure isimplicitly predicated on the assumption that land users use a single piece of land, asin most temperate
agricultural systems. In areas of rainfall too low or irregular to support crop production and lacking
economically accessible groundwater, however, there is an ecological imperative for mobility; to follow the
rains wherever they may fall. Inthe case of mobile land use, the key challenge in land tenure reform is to ensure
that there are reciprocal agreements of access amongst land users. Land titling in the name of an individual in
such a system would be inappropriate, as it would confer right of disposal, potentially taking a part of the
resources out of the land use system. Thisis precisely what is happening in many areas which are marginal for
agriculture — in particular where the state is investing in water development, often in unprofitable schemes and
under pressure from better connected groups — to the detriment of the traditional land users.

The key now isimplementation. There may be the most progressive land tenure legisation on the books in some
distant capital, but if it is not implemented at the local level it will not bring sustainable land use practices or
equity. Assuch, land tenure —and in particular land tenure reforms — are not only alegal issue but also one of
governance. Security of tenure is most genuinely guaranteed by the political neutrality of the bodies that write
and enforce legidation, and by the transparency of land reform processes themselves. This illustrates the central
importance of genuine broad-based participation in land reform processes. Facilitating these conditionsisa
great challenge: but an essential precondition for meaningful change.

Questions of access to and ownership and distribution of land are politically complex. Experience suggests that
secure land tenure systems can help encourage productive investment, create incentives for conservation,
improve livelihoods, and stimulate economic development in both rural and urban areas of countries with large
areas of drylands. On the other hand, there is also evidence that inappropriate land tenure systems - those which
result in unegqual accessto, and control of, resources for marginal populations - are amajor obstacle to poverty
reduction. Efforts to implement land reforms often challenge vested interests and provoke socia tension, while
the failure to pursue land reform can spark conflict or even revolution. Failure to implement meaningful reforms
can contribute to the continued degradation of dryland areas, which in turn will create the social conditions
under which it is difficult to carry out such reforms; certainly avicious cycle.



To break this cycle the formulation of land tenure systems must become awiser and more strategic process,
involving analysis of the dynamic nature of dryland livelihoods in the 21% century.

This paper raises many questions and challenges. There are few simple or straightforward answers. Without
strong commitment to change the future is grim. The most serious challenge facing policy-makers, academics,
non-governmental organizations and members of dryland communities alike isto engage in a sustained,
inclusive, and honest process of dialogue on the institutional environment surrounding land resource use in these
areas, starting with tenure.



2. WHAT ISLAND TENURE REFORM?

WHY ISIT IMPORTANT FOR SUSTAINABLE DEVELOPMENT IN THE
DRYLANDS?

The nature of tenure security has long been the subject of debate, especially in regardsto the drylands, where
underlying ownership is dynamic and often disputed.

A magjor influence in the debate about land tenure in drylands, especially during the 1970's and 1980's, is the
theory of the ‘ Tragedy of the Commons'. According to this argument, pastoralists raising their herdsin ‘a
pasture open to all’ will seek to maximize their gain, by increasing the number of animals they own. This
eventually resultsin land degradation: but for each individual herder, the direct benefits of the extraanimals
outweigh the indirect costs imposed by degradation — which is borne by the community asawhole. Thefact is,
however, that very few pastures are ‘open to all’. Customary regulations have emerged in most places to ensure
that communities know where, when, and how they can graze or cultivate. These systems may not be perfect,
but they do provide some form of environmental management. Problems emerge when such systems are
undermined by processes of conflict, modernization, and competing forms of governance. In such cases,
regulations may not be enforced, meaning that the ‘tragedy of the commons’ idea becomes, at least partialy, a
reality. In such asituation land tenure reform is critical.

Land tenure reform refers to changes in the way in which societies confer bundles of property rights and
obligationsto land holders - that is, it focuses on the terms and conditions on which land is held, used, and
transferred. Clear land reform legislation will include provisions that clarify contradictions between potentially
overlapping institutions. These laws should establish the purposes of the land reform; set forth the legal grounds
for rights to land; create unambiguous, stable, property rightsin land; and set a framework for the distribution of
these rights to new holders.

The need for effective land tenure reform iswell recognized in international sustainable development law,
including the 1994 Convention to Combat Desertification in those Countries Experiencing Serious Drought
and/or Desertification (UNCCD) and several international human rights instruments (see Box 1). It has also
been given recent attention by World Leaders in the WSSD Declaration and its Johannesburg Plan of
Implementation.

The 1994 UNCCD obliges state parties to take measures to control and prevent the spread of desertification in
their territories or to transfer technical support and fundsto states that suffer from desertification. The UNCCD
recognizes that desertification problems are often manifestations of structural social and economic problems,
including poverty and lack of accessto land, and poorly defined or inequitable land tenure regimes. It aso
recognizes that past failuresto combat desertification have been linked to alack of local resource-user
involvement and to incompatibility with indigenous cultures and land tenure systems. UNCCD represents a
domestic obligation for countries to improve these laws in the future and to ensure that they do not continue to
contribute to further degradation.



Box 1: The Declaration of the 2002 WSSD?

States committed to: “provide access to agricultural resources for people living in poverty, especially women
and indigenous communities, and promote, as appropriate, land tenure arrangements that recognize and protect
indigenous and common property resource management.”

To help protect and manage the natural resource base of economic and social development, states also
committed to: “adopt policies and implement laws that guarantee well defined and enforceable land and water
use rights and promote legal security of tenure, recognizing the existence of different national laws and/or
systems of land access and tenure, and provide technical and financial assistance to developing countries as well
as countries with economies in transition that are undertaking land tenure reform in order to enhance sustainable
livelihoods.”

And finally, for sustainable development for Africa, states committed to: “promote and support efforts and
initiatives to secure equitable access to land tenure and clarify resource rights and responsibilities, through land
and tenure reform processes that respect the rule of law and are enshrined in national law, and provide access to
credit for al, especially women, and that enable economic and social empowerment and poverty eradication as
well as efficient and ecologically sound utilization of land and that enable women producers to become decision
makers and owners in the sector, including the right to inherit land.”

Several other international ‘soft law’ instruments are relevant. Global plans of action developed at the United
Nations Conference on Human Settlements in 1996 recognized land reform as essential to achieving sustainable
development.® In addition, most major international and regional human rights instruments intend to guarantee a
right to property or peaceful enjoyment of possessions.” These rights, often already exist in international and
domestic legislation but lack effective implementation or monitoring systems. Nowhere is this more evident
than in the continuing effort to put the legal rights available to rural women (with regard to landed property) into
practice. Land distribution programmes still often assume the recipient will be a male without proper
investigation of equity and economic rights of women. Due to its complexity, a‘ rights-based approach’ to land
tenure reform is still elusive in practice. But in many regions, calls for the realization of arange of land-related
human rights, such as the right to free movement, to information, to the means to have an adequate diet, and to a
sustainable environment, are becoming stronger and better recogni zed.

International recognition of the importance of land tenure, clear resource rights, and land reform is not,
however, sufficient for effective land tenure reform. As demonstrated by the 2002 WSSD Declaration, it is now
widely understood that the unequal distribution of land and weak tenure systems both contribute to poverty in
many rural areas, especially in developing countries. Even with international assistance, many developing
countries lack the institutional structures, legal capacity and information systems needed to carry out sustained
reforms. The principles that shape these policies seem logical and easy to implement on paper. In reality, land
tenure reform is a formidable, multidimensional task.

In developing countries and economies in transition, land tenure reform can take several forms: redistribution of
land to the landless, securing tenure rights for landless individuals, or restoring rights in lands that were forcibly
taken during colonial rule or state control.

Box 2: Argumentsfor pro-poor land reform and secure property rights.

1. Land reform can increase economic activity, as better compensation for effort motivates people.

2 Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 26 August- 4 September 2002 available at:
http://www.johannesburgsummit.org.

% United Nations Conference on Human Settlement Global Plan of Action.

“# United Nations Declaration on Human Rights, at Article 17, contains acommitment to such rights. While a Declaration is not binding in
international law, it has been convincingly argued that many principles enshrined in this Declaration are jus cogens horms. Also, the
European Convention of 1950 at Protocol 1 1952 recognizes the right to peaceful enjoyment of property; the American Declaration of
1948 at Article 23 recognizes the right to property and in a binding corollary, so does the American Convention of 1969 at Article 21.
The African Charter of 1981 does as well, with greater specificity, at Articles 14, 20, 21 and 22. See a so the (binding) International
Convention on Civil and Political Rights 1976 (self-determination), and the International Covenant on Economic, Cultural and Social
Rights 1966, Article 11 (living and housing) and Article 15 (intellectual property rights). 7




2. Individuals and groups with security of tenure have greater incentives to make the long-term investments
necessary for sustaining and increasing productivity.

3. Land reform addresses social equity and maintains or restores political stability by improving the status and
dignity of landless populations.

4. Land tenure reform can create the conditions for improved environmental and resource management.

For example, by guaranteeing rights to land over generations, people are encouraged to cooperate and conserve
their resources, as they are more likely to derive future benefits.

Many land tenure reform efforts are hindered by factors such as. inadequate funding; weak infrastructure; lack
of integration with other policy priorities (such as land-use planning); resistance by incumbent elites; corruption;
and political struggles. These can affect the success of reform programs. The costs of establishing an appropriate
legal and physical infrastructure, including aregistry system, are often high. Social realities also complicate
legal arrangements especially in developing countries and countries with economies in transition. For example,
terrace sharecropping, carried out by tenantsin traditional relationships that transcend generations, challenge
new legal systems. Similarly, the use of grasslands by migratory peoplesin many countries for forage or
seasonal transversal - not settlement - sits uncomfortably with legal concepts of ‘ possession’ of land. In
addition, even if people can securerights to land, their ability to use it may depend on access to scarce water
resources.

Before examining policy lessons learned from land reform cases drawn from across the globe — but particularly
from drylands — it isimportant to look at some characteristics of land tenure in the drylands and to identify some
of the points that make the drylands unique social and ecological environments.




3. LANDTENURE IN THE DRYLANDS

The drylands of the world are challenging environments. Constraints posed by low levels of averagerainfall in
these zones are exacerbated by the variable nature of that rainfall. Long droughts may be followed by
destructive flash-floods. It therefore becomes difficult to plan for optimal land holdings, seed, fertilizer and
labour inputs because rainfall is so uncertain. In response to these environmental realities, dryland communities
have tended to use three key livelihood strategies: flexibility (e.g. adjusting the location and amount of land
cultivated or grazed according to rainfall), adaptability (e.g. switching crops or income-generating activities or
adjusting herd composition as necessary), and diversity (increasing the number of livelihood options available,
both ‘on-farm’ and off). Some specific examples of livelihood tactics are provided in Box 3 below.

Box 3: Strategies employed at the local level to cope with the variable character of dryland environments

Strategies employed by farmersinclude:
» Labour invested in soil-and-water conservation systems.

» Production of cropsin a cross-section of ecological zonesin order to spread risk and benefit from the
differences in micro-environments.

» Opportunistic responses to climatic variability, such as the planting of cropsin river flood-plains (flood-
recession agriculture).

Some of the adaptive strategies used by pastoralists include:

» Keeping anumber of small livestock herds, distributed over awide area of the environment (herd splitting).
» Diversifying herd composition.

» Use of kinship networks to redistribute livestock and thus spread the risk and benefits more evenly.

There are many other strategies used by both agriculturalists and pastoralists, including:
» Gathering wild foods.

» Diversifying into alternative productive strategies, such as wage labour, trade in honey, charcoal burning, or
the selling of medicinal products.

» Adapting and re-interpreting ethnic or group identities and alliances to improve access to natural resources.

Customary systems are the de facto systems of land tenure in operation in many dryland zones, rather than
statutory laws. In Africa, for example, most people hold their land under indigenous customary systems
irrespective of the formal legal position. As described above in Part ii: Definitions, these are characterized by
systems of multiple resource use, which are complex but particularly common in dryland areas. Specific areas of
resource abundance including dry-season grazing areas, pastures reserved for times of drought, wooded areas,
and seasonal rivers are often critical to livelihoods in the drylands and hence have special land tenure regimes.
These unique features form ‘lifelines’ for local communities and are often managed under systems of multiple
resource use. Water is a prime determinant of access to dryland areas and ownership of water sourcesis usualy
vested in the local community (e.g. lineage group, or village) rather than the household. Clearly, communal
tenure is a common feature of customary land tenure systems in the drylands, with overall authority for land use
vested in the traditional |eaders of the cultural group (typically older men). In agricultural areas, common pool
resources are used predominantly by the poorer segment of society, providing a safety-net for those with
minimal private land holdings.

Pastoral land tenure systems utilize concepts radically different from those generally employed by ‘ modern’ or
‘western’ systems. Resource rights are generally identified by group membership — such as clan or tribe — rather
than by geographical boundary. Many pastoral groups have ‘home areas' but also have dry season territories
(that may be far away) as well as buffer zones which border competing groups. Terms of access to these buffer
zones may be kept deliberately flexible, to allow creative use of such areas to mitigate against potential
conflicts. Boundaries, therefore, do not function in ways understood by modern legal systems. The territories
utilized by pastoral communities tend to change in size and shape over seasons and years, depending on climate
variation and negotiations between competing communities.

But things are changing. Common resource areas are indirectly threatened by the commercialization of
production and trade, urban links, and political systems attempting to replace or undermine the traditional
leaders. In some cases, customary |leaders have sold land rights as individuals, and the whole community has
become landless in the eyes of the law. In other cases, the regulations for use of communal areas break down
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due to a combination of factors. Frequently, powerful actors manage to gain influence in weakened management
institutions, and modify access regulations to suit their interests. Women and youth, in particular, tend to have
little say in such issues.

In many countries, land tenure has been vested formally in the state, and local populations have been assigned
non-transferable user rights (or have been largely ignored by the legal regime). This was the case across much of
the Sahel, where the ‘ tragedy of the commons' argument was used to justify state control. In practice, active
state control over drylandsis frequently limited to specific, resource-rich areas, such as forests (e.g. for timber,
or as conservation areas), or rivers (e.g. irrigation, hydropower). Similarly, private interests tend to be limited to
such key resource areas.

In practice, land tenure is pluralistic, and customary and modern systems can be permeable, influencing each
other and borrowing from each other in innovative ways. Often, individuals will try to enforce their property
rights by switching from one system to another asit suits them, or even using both simultaneously.

4. POLICY LESSONSLEARNED FROM LAND TENURE REFORMSIN
DRYLANDS

Globalization means that rural populations are participating in the stream of world information and development
debates in ways that were impossible a decade ago. The Internet allows some rural populations and their civil
society partners to inform the world of land reform issues. From the invasions of land seekersin Malawi and
Zimbabwe to the Movimento Sem Terra in Brazil, the continuing demand for restitution of property taken by
previous regimes in South Africato the transformation of economies and land use systems in the former Soviet
Union and Aral Sea Basin, new levels of publicity and awareness have brought new dimensionsto land reform.
In particular, global or cross-border coalitions are forming to address common challenges. For example, thereis
anew recognition by the women's movement and devel opment practitioners alike, that rural women make up the
bulk of agricultural producers but are the last to be included in land reform and rural asset distribution
programmes. International working groups are now forming to address these issues, building the capacity of
women to organize and participate.

Many countries have also undergone radical political transformations during the last decade or so, including
former USSR states as well as many single-party states in Africa, which have liberalized their political and
economic environments. Land reform is often one of a package of fundamental processes, designed to improve
equity and economic productivity in such countries.

Within land tenure reform processes, dryland areas face particular challenges. In some countries, increasing
populations and multiplying land uses (partly due to industrialisation) in high-potential areas are causing dryland
areas to become more important for production. In others, pro-poor policies highlight the difficulties of remote
dryland communities, located far from markets and without significant representation at government levels.

Land tenure systems are designed and overseen primarily at the national level, and thisis where land tenure
reform takes place. As such, the following policy lessons learned have been drawn mainly from the experience
of national attempts to reform land tenure systems. Many attempts could be highlighted, but this challenge paper
covers experiences from awide range of the regions of the world, including the Sahel, the Horn of Africa,
East/Southern Africa, Southern Asia, Central America, Central Asia and the former USSR.

4.1 Modern legal systems are struggling to under stand and support evolving customary land tenure
regimes

» Insomedryland areas, customary systems provide flexible, well-adapted solutionsto local land tenure
needs. However, due to population increase, expansion and commercialisation of agriculture, and other
‘modernisation’ processes, customary land tenure systems are coming under increasing stress.

* InWest Africa, customary systems have often been respected by government. However, official attemptsto
mediate conflicts over accessto land from a Western legal viewpoint use terminology and structures that do
not reflect the nuances of customary land tenure systems.
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» Policy-makers often discuss land tenure in terms of ‘ customary’ or ‘modern’. In fact, an evolutionary
process is underway, through which some communal lands are being ‘individualised’ but in locally-specific
ways, which differ from typical understandings of privatisation and modernisation.

In areas such as the savannah zones of West Africa, customary land tenure systems are particularly strong.
These customary systems dynamically adapt to changing social and economic circumstances. For example, as
arable land becomes more scarce, informal land markets are emerging, even though thisis against ‘tradition’.
Pastoralists are increasingly moving into agricultural zones, and devel oping economic relationships with cattle-
keeping farmers, that can be mutually beneficial but also at times conflicting. Attempts by the state to mediate
land disputes have encountered difficulties due to the complexities of customary systems. Customary systems
are usually unwritten, have flexible geographic boundaries, and change depending on power-relations within the
community. Often, legal and academic authorities over-simplify and generalise the customary rules of some
groups onto others. Attempts to register land titles are likely to be problematic as land titling may not take
secondary user rights (e.g. to access tree products or water sources) into account resulting in privileging the
rights of some over others.

In one area, customary land chiefs are entrusted with the management of vacant land. Newcomers can apply to
the land chiefs, and offer gifts to use such land each year. There is often competition between the different land
chiefsto attract livestock keepersto their areas, in order to gain cattle as gifts. In one case, recently the State
has forbidden access to land by pastoralists who are not citizens, and attempted to expel them. Conflict has
erupted, and this policy has sparked division between leaders who benefit from the herders and those who do
not. State policies are seen by some as away for central authorities to eventually take responsibility for land
away from customary |leaders.

Policy L essons.

» Customary tenure systems are subject to change due to social and economic pressures. As such they can be
controlled by powerful actors at the expense of more marginal people, and can become contested.
Participatory research is necessary to understand how local systems can be enhanced by laws and policiesin
order to protect marginalised groups (e.g. including youth, women, and widows).

» Land titling, often seen as a solution to tenure insecurity, is not necessarily appropriate in dryland areas
where communities enjoy multiple overlapping user-rights to a variety of resources. However, some aspects
of the titling process such as historical research and mapping of land uses, could improve land tenure
security in dryland areasif local people are given access to thisinformation.

» Because customary land rights systems are so complex and numerous it isimpossible to legislate for all. A
more realistic approach isto provide alegal framework to validate local agreements. Such a framework
would make local systems enforceable if they adhered to agreed procedures, such as witnessing of
agreements, or written formalisation of agreementsin alocal lingua franca.

4.2 Landscape-sensitive approaches ar e a necessity for effective land tenurereforms

» Many pastoral and agro-pastoral societies have been largely misunderstood, ignored, and increasingly
marginalised from mainstream devel opment efforts. Development efforts are generally piecemeal and focus
on the project level rather than taking a landscape-level approach. Thereislack of coordination and
awareness of the ‘big picture’ including cross-border movements in the sustainable management of
drylands.

» Lack of detailed information by policy makers on pastoral livelihoods and its links to landscapes, coupled
with institutions imposed on these communities, has created a costly information gap resulting in policy
mismatches between the local level, national level, and neighbouring countries that share the same
landscape.

» Thepastoralists ailmost total reliance on the common resource pool makes them vulnerable to unfair land

tenure arrangements. Thisis compounded by the fact that their experiences with the administration over the
years have created an element of mistrust.
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African pastoralists have for along time been deemed as having land tenure systems structurally incapable of
efficient land use. The notion that pastoralism is a primitive form of production has ensured that subsequent land
tenure arrangements have not been sensitive to the realities of African ecosystems. The resultant land tenure
reforms, with their focus on private land ownership agreements, have dispossessed many pastoralists of their
traditional accessto range land. |n the process communities have become more vulnerable to drought and
famine.

Historically, pastoralists had varying rights to resources within the commons. In most cases herders recognize
private ownership of specific key resources (e.g. leaf-fall, firewood, and fruits). Among most pastoral groups, an
assembly of initiated mal e leaders handles land administration and dispute resolution. Colonia and post-colonial
changesin administration have resulted in differing policy directions at varying periods of time such as
privatization, African socialism, and land adjudication/consolidation. However, this ‘ confusion’ has alienated
communities from the state. This has been exacerbated by policies that tend to favour one community against
the other resulting in conflict, which often crosses international borders.

Policy Lessons.

» Thedevelopment of land tenure arrangements that take the whole landscape into consideration - irrespective
of cross border administration regimes - should be enhanced. This could be done through participatory and
inclusive processes from the site levelsto the regional level.

e Thereisneed at the regional level to broaden areas of cooperation to include land tenure reforms because of
the political, social, and economic linkages. This could be effected through memoranda of understanding
and protocols.

4.3 Thereare particular challenges of market-based reform in countries with economiesin transition

* In many countries with economies in transition, market-based land reform has been recently initiated,
founded on the theory that markets can arbitrate supply and demand of land. A market-led land reform
requires willing sellers and buyers. It is not clear that liberalisation always brings investors. Can market
forces ensure those most motivated and best suited to be farmers get land, while inefficient land holders and
absentee land owners are phased out?

» Many believe that the new land markets still require some state intervention. By themselves, markets will
not do much to transfer land to the poor. If the former owner must be compensated at near market value by
the purchaser, a poor farmer cannot repay out of farm profits alone. Even when land changes hands, land is
often sold back to former ownersif markets are unregul ated.

» Careful re-distribution of public lands, or state expenditure on land reclamation and subsequent allotment, is
important as private property can make assets available to those too disadvantaged to enter into normal land
market transactions. Support is also needed for institutions to administer the necessary land acquisition and
distribution mechanisms, and to advise prospective land owners.

The Aral Sea, bordered by Uzbekistan and other states, was once one of the largest freshwater lakes in the
world. But the appropriation of the areafor Soviet central planning has degraded the sea and surrounding areas,
with resulting land degradation. The Aral Sea Basin Capacity Development Project sought to restore the land as
well as establish new land tenure systems. Pre-Soviet tenure was varied, based on local traditional and |slamic
law. This land was appropriated as Soviet Sovkhoses (state) or Kolkhozes (coop) property inthe 1930's. Asa
result of the development of irrigated cotton monocultures, accompanied by the deterioration of land quality, the
increase in water consumption for irrigation combined with a number of arid years, the flow of water into the
seain the 1980’ s practically ceased. The shoreline has retreated a distance of 60-80 km, exposing 33,000 km? of
seabed. Salt-laden sand dust destroys up to 15,000 hectares of pastureland every year in the sea zone, and soil
productivity has plummeted. The result is the deterioration of the population’s health in the crisis zone: infant
mortality, lung disease, cancers, tuberculosis and typhoid. Salt and dust storms have raised the level of
particulate matter in the atmosphere by over 5% serioudly affecting the earth’s climate.

The post-Soviet constitution for the area neither establishes nor prohibits property rights. Some auctioning of the
Aral Seabasin has been attempted, though many of these auctions failed, except for those covered by
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reforestation projects. Most fertile land rights are now held by Kolhozes called “ Shirkat” farms (village + crops).
Some agricultural pseudo-privatization has taken place, through conversion to non-transferable |eases of 49
years or less. Farmer selection for this program of conversion is based on “demonstrated managerial and
farming skills’. Some farm houses and gardens are also now held under private land use right as “ Dekham”
farms. A non-commercial bank was formed to facilitate redevelopment and crop conversion, but alack of real
liquidity of collateral inhibits access to capital. In response, a new collateral system is being formed based on
transfer of buildings and use rights. The value of these land use rights are to be established by a committee of
“experts’.

Policy L essons.

» There has been avery slow conversion from monoculture; partly due to expectations of quick profits from
foreign investment, which appears to have hampered long-term investments.

» Thedual legal status of the lots vis-a-vis their infrastructure is difficult to manage. Clarifications of the legal
status of both aspects of the ‘bundle of rights', and perhaps keeping these two together, would contribute to
stronger adoption of market-based reforms.

» State ownership can mean continued politicization of stewardship issues. As such, increased public trust is
needed to support the process of auctions and bring in greater investment to the region, leading to higher
values for the land, and hence greater stewardship.

4.4 Land tenure security isdifficult in uncoordinated institutional environment

» Many developing countries, for example in Eastern and Southern Africa, have initiated processes of land
tenure reform in recent years. These have the potential to empower local communities and improve access to
land for dryland communities. However, many governments are hesitating due to the political difficulties of
the task.

» Dueto the sensitive palitics of land reform, the issues are often debated by politicians without sufficient
dialogue with civil society or relevant government departments. Stakeholders can rarely participate in policy
formulation processes, and results of official inquiriesinto land tenure may be kept confidential.

» For thefirst time, customary tenure systems, including communal ownership arrangements, are being
supported (rather than ignored or outlawed) by some legal initiatives. However, conflict between the
interests and mandates of key government departments are reducing the success of such initiatives.

East Africahas along history of insecure, fluctuating, and ambiguous land tenure regimes. This has had
negative impacts on public and civil service confidence in this sector. In one country, land tenure has —on paper—
been improved. This Nation's Constitution affirms that the land belongs to the people first, and the State second.
Secondary land use rights, including the customary rights to access grazing land, water, forests, and other
natural resources, are protected by Environmental Policy. Still, many problems remain. There has been no effort
made to formulate a comprehensive land policy, and many aspects of the Constitution have yet to be clarified
and implemented. Land remains state-owned, leading to feelings of uncertainty over future tenure security.
Thereisagenera lack of policies supportive of common property regimes as are found in dryland areas. There
are some conflicts in the mandates and activities of various government departments, and development has been
uncoordinated as aresult. For example, development projects often contradict the constitutional rights of
dryland peoples to access land and express their cultural identity. Expansion of large-scale commercial farmsin
dryland areas has prevented local people from accessing prime dry season grazing land, making survival during
drought increasingly difficult. Agricultural projects, often donor-funded, have heightened communal tensions
leading to an exacerbation of conflict in the area.

Policy L essons.
» Thereisaneed for integration of activities and mandates between different levels of government —a

harmonization along the ‘vertical’ ingtitutional axis. For example, there is urgent need for local bylaws that
provide effective legal instruments to enforce national and regional policies.
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In addition to ‘vertical’ integration, ‘horizontal’ integration between sectorsis also vital. Formulation of a
comprehensive land use policy is a useful instrument for this task, as the legislation and policies of various
sectors (e.g. environment, forestry, and water) should be revised to follow it. The ultimate source of
authority, of course, should be the constitution.

Land reform is a sensitive issue that should be addressed with caution but also with frankness. It should be
tackled in a steady, transparent manner and all stakeholders should be involved in order to build confidence
in the process.

4.5 Collective and private land tenur e reforms can under mine communal co-oper ation

Some systems of land reform seem to be in danger of creating a sense of the ‘tragedy of the commons' by
making it harder for peopleto cooperate in traditional or modern structures to manage their common

resources.

Many regions have historically complex and varied land tenure systems. Applying generic ‘westernized'
and ‘entrepreneurial-focused’ land reform systems in areas previously under communal regimes may not be
the best solution.

Instead of creating a system of entrepreneurship as planned in one region of Asia, people ft like the land
tenure reform forced them into a situation where they were al ‘ eating from the same rice-pot’.

In part of Central Asia, reforms aimed at rewarding farmers for increased agricultural production by initiating
leases to small plots have instead created a tragedy of the commons. The system’s small plot leases can be
sought for a period of up to 30 years, and are both transferable and inheritable land use rights, which provides
for privatization of stocks to small-holders. Unfortunately, the system failed to specify which rights were
derived from the post commune “ collective ownership” and this has led to inconsistent transfersto villages and
local political structures. Likewise, the system has failed to provide villagers with actual documentation of use
rights, which has created even more chaos. De facto common property regimes were encouraged.

As aresponse to the incomplete and ineffective land reform in this area, locals began to demonstrate some of the
entrepreneurship sought, through self-empowerment. They sought new, and in some cases, highly innovative
mechanisms to establish “ co-operative management systems’. But for inspiration, they turned to ancient
traditional patterns of subsistence and organization, making the village into the basic unit of use and control for
these systems.

Policy L essons:

In some cases, a compulsory rights contract system, which isimposed from above by the state onto villages
and rights-holders, is difficult for local peopleto assimilate. Local initiativesthat ‘bubble up’ from villages
can and should be recognized and supported. This self-organizational dynamic in Asiacan be harnessed to
encourage and develop stronger entrepreneurship through careful program design.

Systems need to be put in place to encourage greater transparency and accountability when land tenure
reform is attempted, especially in arid areas of Asia. The higher administration can otherwise seem
omnipresent, leading to governance challenges and potential for rent-seeking. Greater decentralization of
authority coupled with clear lines of responsihility, capacity building, and local empowerment could help.

4.6 ‘Privatizing Pastoralism’ can lead to unregulated resource use

Recently, a process of transition to a market system has been taking place in certain countries of Central
Asia, including through abolition of the collectives. The new land tenure systemsrely mainly on re-
emergence of customary regulation and autonomous cooperation, especially based on kinship relationships.
At higher levels, this appearsto |eave a gap between the formal legal and political structures, and the
resumed customary forms.
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» More certain authority and greater stability might be needed to bridge this gap. For example, herd stocks
were re-privatized to small-holders, (though the land itself often remains state-owned), re-creating
pastoralist grazing livelihoods. Considerable urban-to-rural migration by former collectives' technical
personnel took place, to take up the newly privatized small-holdings. The relatively inexperienced former
personnel started to overgraze near sedentary settlements.

Under the pre-socialist systems, some countriesin Central Asiawere ruled by the hereditary aristocracy or
Buddhist clergy. The ownership was public, considered to reside in the monarchy. Tenant rights were held
within customary fifes. The formation of new republics shifted ownership rightsin land to the new state. Bond
herding ended, and small herding dominated. Further fragmentation of region-plots was induced in order to
reduce nomadism, which was seen as ‘ destabilising’ the community. For example, livestock ownership limits
were used to phase-in collectivization of herdersinto state farms. Collectivization processes effectively
reintroduced yield-focused stewardship.

In the land tenure reform process, Central Asian lands previously occupied by collectives were also restituted to
the families of former pastoralist herders, transforming the land use patterns. But without the collectives
surplus-marketing functions and other mechanisms, the increased incentive of small-holders was to build their
herds, |eading to increasing degradation of the open access resource. In addition, some winnersin the
privatization process became absentee herders. In one country, Mongolia, 95% of the land is vulnerable to
desertification. A 1994 Land Law allows certain leasing arrangements and supports the regulatory authority of
provincial Governors, but implementation needs to be more consistent in order to contribute to greater security
of tenure and access to grazing for all pastoralists. The Land Law and its Civil Code a so need to recognize and
incorporate customary use patterns more fully.

Policy Lessons:

» Central Asian pastoralism after de-collectivization is still under considerable stress. More careful regulation
of the new systems of land use, and support for customary grazing regulations would strengthen the current
system of private tenure.

» The current arrangement encourages hybrid nomadic-sedentary patterns. But it is necessary to find ways to
prevent the hybrid arrangement from leading to pressures from both sides. One way forward would be to
develop incentives that are cooperative in nature, or training to help establish a culture of negotiated land
use.

» Increasing wealth gaps amongst herders has the potential to foster social and political volatility. While a
political movement is forming to encourage full private ownership of pastures, another option would be
careful use of incentives to cooperate in better distribution of costs and benefits.

4.7 Conflict in the dryland zones limits optionsfor land tenurereform

» Dueto ethnic conflict in some drylands, e.g. in South Asia, land tenure in war-affected regions has unique
challenges. In war-affected areas, many people cannot access their land due to insecurity. For example, in
Sri Lanka, land pressures have increased for the Tamils and other groups due to ethnic conflict.

» Clearer and better-defined systems would support reconciliations and devel opment efforts, and contribute to
confirm old and create new socio-political alliances among the communal (ethnic) groups. Improved access
to, and possession of, priority claims for resources can help to determine different coping strategies for
villages in complex emergencies and in the peaceful areas.

In Sri Lanka, State-led land colonization had an important impact on the entitlements of Tamils, triggering
grievances towards the government and the majority ethnic group. Grievances over land resource distribution in
large-scale settlement schemes have been major reasons for * ethnicized conflict’ in the East. Research findings
confirm that resource entitlements in many areas of Eastern Sri Lankaare ‘ethnicized' ; access to resources are
unequally distributed among the three communal groups, which reinforces grievances among those who fedl at
the losing end.

State-run programs for the sustainable management of land resourcesin Sri Lanka offer valuable lessons for
land reform. Two projects can be highlighted. First, Integrated Rural Development Programs address land
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degradation issues through local livelihood projects. These seek to reduce land degradation in critical areas, and
to raise the living standards of the poorest communities - those who depend on the land for their sustenance.
Second, Sri Lankaruns a Landslide Hazard Mapping Project that seeks to regul ate the development of housing
and infrastructure on a sustainable basis in the Badulla and Nuwara Eliya Districts. The project was specifically
designed to (a) provide landslide hazard assessment, (b) ascertain socio-economic problems of resettlement and
(c) create awareness among resident communities about the adverse impacts of improper land uses. These
projects offer hope for conflict situations.

Policy Lessons.

» In combating land degradation, there is a need to recognize the importance of concentrating initially on the
poorer segments of the farming population within the critical areas.

» Inearly projectsin Sri Lanka, the focus was on the land, to conserve and stabilize areas that had been
degraded. In later projects the emphasis has shifted from the land to the land users. This new focus has
generated considerable improvements, by recommending a set of soil conservation measures to land users,
and providing them with incentives in the form of subsidies and cash payments. Such subsidies need to be
adjusted or more carefully targeted to ensure they do not favour the more affluent farmers.

» By and large land users have been encouraged to change their current land use practices mainly through the
provision of material incentives. The project can build-in provisions to encourage increasing self-sufficiency
for farmers vis-a-vis external agents, to ensure that interest in conservation measures continues once
assistance ceases.

4.8 Water development in the drylands can change land-uses and bring conflict

» Inthe Senegal river ba