DRAFT WORKING PAPER

The Principle of the Precautionary Approach to Human
Health, Natural Resources and Ecosystems

. Hepburn, with M.-C. Cordonier Segger & M. Gebring

A Legd Working Paper in the CISDL ORcent Developmentsin Internationa Law
Rdated to Sustainable D evelopmentOSeries'

OPEN DRAFT FOR REVIEW

March 2005
Oxford, United Kingdom

The anthor gratefully acknowledges the generous support provided for this research by Foreign Affairs Canada.

11n order to advance academic and policy debates, this Legal Working Paper explores the principle of the precautionary
approach to human heelth, natural resources and ecosystems with respect to recent developments in internationd law in
rdlation to sustainable development law. This research also seeks to investigate the I nternational Law Association® 2002
DPrinciples of International Law Related to Sustainable Development. This Legal Working Paper is designated as a scholarly legal
research initiative, and accordingly, is not intended to be construed as legd advice for any country. Furthermore, the
views expressed herein remain those of the author, and as such, do not reflect the officia postion of the Centre for
Internationa Sustainable Development Law (CISDL).



About the CISDL.

The misson of the Centre for International SQustainable Development Law (CISDL) isto promote sustainable
societies and the protection of ecosysems by advancing the understanding, development and implementation
of internationd sustainable development law.

The CISDL is an independent lega research centre which collaborates with the McGill Law Faculty in
engaging students and interested faculty members in sustaingble development law research and scholarly
initiatives. The CISDL dso works in cooperation with a network of developing country faculties of law, and is
developing closer ties with the Oxford University Faculty of Law and the UniversitZ de Montred, as wdl as
the Yde Law School and the Cambridge University Feculty of Law.

The CISDL isengaged in six primary areas of sustainable development law research, each of which isled by a
CISDL Lead Counsd based a a developing or developed country law faculty or internationa organisetion.
These include trade, investment and competition law; sustainable developments in natural resources law;
biodiversity law; climate change and vulnerability law; human rights and poverty eradication in sustainable
devdlopment law; and hedth and hazards in sustainable development law. There are also two Lead Counsels
responsible for cross-cutting sustainable development law issues. As aresult of its ongoing legd scholarship
and research, the CISDL publishes books, articles, working papers and legd briefs in English, Spanish and
French. The CISDL hoss academic workshops, dialogue sessions, legd expert pands pardld to internationa
negotiations, law courses and seminar series, and conferences to further its legd research agenda. It provides
ingructors, lecturers and capacity-building materiads for developing country governments and internationa
organisations in naiona and internationa law in the fidd of sustainable development, and works with
countriesto develop nationa lawsto implement international treatiesin these areas.

CISDL Location & Contact Information

The CISDL isbased at 3661 Peel &., Montred, Quebec, Canada, H3A1X1 in offices lent to it by the McGill
University Faculty of Law by reason of the involvement of students, graduates and faculty members in its
activities. The CISDL dso has subsidiary offices a the University of Oxford, the University of Costa Rica,
and the University of Nairobi, Kenya

Directors. Marie-Claire Cordonier Segger, mesegger @cisdl.org | Ashfaq Khalfan, akhalfan@cisdl.org
Centre for Internationa Sustainable Development Law, 3661 Ped &. McGill Law Faculty, Montred,
Quebec H3A 1X1 CanadaTel: 001 514 398 8918/ Fax 001 514 398 8197

www cisdl.org



The Principle of the Precautionary Approach to Human
Health, Natural Resources and Ecosystems

By J. Hepburn, with M.-C. Cordonier Segger & M. Gehring

I Definition of the Precautionary Principle

Precaution respondsto an important problem in decison-making, namely, the absence of complete
scientific information concerning the environmenta consequences of a particular activity. In
gtuations of risk, if decisons are made based only on avalable information, it is highly likely that
they will damage the environment, perhaps severely or irreparably. Mitigation or protective
measures, when science is uncertan, could be presumed unnecessary, 0 the burden of proof fdls
onto those seeking such measures, rather than the proponents of risky projects. Snce the impetus
for economic development tends to be strong, hedth, environment and naturd resources would
only be protected to the extent of existing scientific information, which does not reflect a badanced
approach.>  Consequently, precaution has received widespread support by the internationd
community as a vduable tool to integrae development, both economic and socid, with
environmenta protection.’

Smply put, precaution means tha the proponent of activities which might lead to ether sgnificant,
serious or irreversible harm is obliged to take measures (or permit measures to be taken) to prevent
this damage (including hdting the proposed ectivities), even if there is a lack of full scientific
certainty as to the existence and severity of the risk. In essence, precaution switches the burden of
proof necessary for triggering policy reponses. It is neither a panacea, nor is it intended for usein
dl stuations. It is, however, a useful tool for a more systematic response to the dilemma of

2 Jarrod Hepburn, LL.B. (Hons), B.E. Software (Hons) (Melb), Legal Researcher, Centre for International Sustainable
Development Law (CISDL), authored this working paper. Marie-Claire Cordonier Segger, M.E.M. (Yde), B.C.L, LL.B.
(McGill), B.A. (Hons) (Carl), Director, CISDL; Chair, Internationa Law on Sugtainable D evelopment Partnership of the
Internationa Development Law Organisation, the Internationa Law Association and the CISDL; SSHRC Fdlow &
Chevening Scholar, Oxford University; and Dr. Markus W. Gehring, LL.M. (Yae), Dr. dur. (Hamburg), Lead Counsd,
Trade, Investment and Competition Law, CISDL; Member, Concerted Action on Trade and the Environment Research
Consortium (funded by the European Union); Lecturer, Public International Law and European Law, Cambridge
University; Fellow, Robinson College; served as reviewers of this working paper. The author and reviewers would like to
thank and acknowledge John C. Arthur, Ian Philp and Hari Suthan Subramaniam, for their hard work, original thoughts
and leading research on prior drafts of this paper. Remerciements are due adso to Corinne Elizabeth Skarstedt, B.A.
(Concordia), B.A. (Hons) (Carleton), M.A. Candidate, Legal Sudies (Carleton), CISDL Publications Officer, for her
congtructive editorial assistance.

3 JC. Dernbach, CRustainable D evelopment as a Framework for National GovernanceO(1998) 49 Case W. Res. 1.

4 For adetailed review of the origins and history of precaution, see A. Trouwborst, Evolution and Status of the Precantionary
Principle in International Law (Kluwer Law International: The Hague, 2002). This section is also based on research which
led to severa publications by M.-C. Cordonier Segger, including M. Gehring & M.-C. Cordonier Segger, Orhe WTO
Asbestos Cases and Precaution: Sustainable D evelopment I mplications of the WTO Asbestos DisputeO(2003) 15J.
Env. L. 289; M.-C. Cordonier Segger & M. Gehring, CPrecaution, Hedth and the World Trade Organization: Moving
toward Sugtainable DevelopmentO (2003) 29 Queen® L.Jd 133;
M-.C. Cordonier Segger, GPrecaution, Trade Law & Justice: Global Review of the GafeQlevel of Risk for the Chilean
Asbestos BanOin J Wargo, ed., Regulating Ecologically (tentative title) (New Haven: Yale University FES 2006 -
forthcoming).



scientific uncertainty in environment and hedth decison-making. Essentid elements include the
magnitude, digtribution and probability of damage needed to trigger the principle, as well as an
aspect of proportiondity between the magnitude of potentid harm, and its likelihood of occurring.
The digtribution of risk is dso important, as harms rarely fdl equaly on those affected. Perhgps
mogt important, due to precaution, the reversd of the burden of proof means that proponents of
risky activities need to take potentid impacts into account in their planning, without leaving this
aspect solely to those who will be most affected.

For precaution to be triggered, the magnitude of damage is usudly inversaly proportionate to the
likelihood of risk. Precaution can be recommended when there is a 4igh risk of Qpossible harmQ or
when there is a wer risk of Gerious and irreversible harm.OThey are baanced by proportiondity. |f
the weight of the legd @oodQn danger is very high (such as human lives), the correlaing potentia
for its occurrence may be minima, but could nevertheless surpass the threshold, triggering the need
for precaution.®

One of the origins of precaution in the Western collective memory can be found in the fied of
human hedth, in the traditional motto of the medica profession. HippocratesOmaxim to Girst, do
no harm@ expresses an intention that physicians, in the smplest terms, (olay it safeOwhen in doubt
about the outcome of amedica procedure? Yet thisis not necessarily an injunction to avoid al risk,
as safety is dmos never an asolute assurance in any fidd of endeavour, and the assessment,
acceptance and mitigation of risk in individua cases may well be unavoidable, if not itsdf the
primary enabling decison process for the maximisation of benefit overdl. Rather, the injunction is
best conceived as one that spesks to those scenarios where the risks themselves are uncertain --- in a
sense, arisk of risk.

In the context of sustainable development, the precautionary principle is an indication of the need to
err on the sde of caution when uncertainty arises in the implementation of technologicd and

5 In more detail, these elements include proportiondity; non-discrimination; consistency; examination of the benefits and
cogts of action or lack of action; and examination of scientific developments. Proportionality means that meesures are
proportiona to the desired level of protection. Non-discrimination means that comparable situations should not be
trested differently and different situations should not be treated in the same way, unless there are objective grounds for
doing so. Consistency means being consistent with measures adready adopted in Smilar circumstances or using similar
approaches. Examination of the benefits and costs of action and lack of action means making a comparison between the
most likely positive or negative consequences of the envisaged action and those of inaction in terms of the overal cost
to proponents, both in the long- and short-term. Examination of scientific developments means maintaining measures
adopted for as long as the scientific data are inadequate, imprecise or inconclusive, and as long as the risk is considered
too high to be imposed on society. The measures may have to be modified or aolished by a particular deadling, in the
light of new scientific findings, but this usualy linked development of scientific knowledge not atiming factor. Scientific
research is carried out with aview to obtaining a more advanced or more complete scientific assessment. In this context,
messures are subjected to regular scientific monitoring, so that they can be re-evauated in the light of new scientific
information.

6 See F.X. Perrez, QPrecaution from Rio to Johannesburg: An introductionQin Precantion from Rio to Johannesburg:
DProceedings of a Geneva Environment Network roundtable (Geneva:  United Nations Environment Programme: Geneva
Environment N etwork & the Swiss Agency for the Environment, Forests and Landscape, 2002) & 5.

7 SH. Miles, The Hippocratic Oath and the ethics of medicine (New York: Oxford University Press, 2004).

8 On the origins of precaution, see dso J. Cameron and J. Abouchar, Orhe Precautionary Principle: A Fundamenta
Principle of Law and Policy for the Protection of the Globa EnvironmentO (1991) 14 Boston C.I.CL.R. 1; N. de
Saddleer, Les principes du polluenr-payenr, de préevention et de precaution : essai sur la genése et la portée juridique de quelgues principes du
droit de l'environnement, Bruxeles, Bruylant, 1999); D. Freestone & E. Hey, eds,, The Precautionary Principle and International
Law: The Challenge of Inmplementation (The Hague: Kluwer Law International, 1996).



infrastructurad development. It is generdly meant to lay the burden of proof on those who may be
cregting potentid risks to the public interest in the broad sense, which is aso to say that the intent is
to err on the GustainabilityOsde of the sustainable development equation.

The vaue of precaution lies primarily in its assumption that naturd systems are vulnerable, as
opposed to being reslient or invulnerable’ thereby giving the benefit of the doubt to
environmentd, hedth and naturd resources when there is scientific uncertainty. In its goplication,
then, precaution shifts the burden of proof from those proposing measures that will reduce
uncertan risks to these systems, to those supporting development.™® The principle is premised on
the preference tha harm, including pollution, be prevented before it occurs, raher than
subsequently re-mediated, the relevance of scientific daato governmenta decison-making and the
obligation to take precautionary measures that are in proportion to the potentia damage.™

I International Legal Meaning

One of the mgor embodiments of precaution in an internationd lega instrument is Principle 15 of
the 1992 Riv Declaration on Environment and Development (Rio Declaration). This satement of precaution
tekes the principle from HippocratesChedth domain and places it into the environmentd arena

In order to protect the environment, the precautionary approach shall be widely applied by Sates
according to their capabilities. Where there are thregts of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent
environmenta degradation.!3

Snce 1992, the language of Principle 15 has been reflected in various other internaiond
instruments, and it often represents an authoritative reference point for the principle in internationa
law.

In 2002, the Internationa Law Associaion® (ILA) New Delbi Declaration of Principles of International
Law Relating to Sustainable Development 1aw (New Delbi Principles)” provided a different formulation,
broadening the scope of the principle:

9 AM.H. Clayton & N.J. Raddliffe, Sustainability: A Systems Approach (London: Earthscan, 1996) at 213.

10 B, Weintraub, C&cience, International Environmental Regulation, and the Precautionary Principle:  Setting Standards
and Defining TermsO(1992) 1 N.Y.U. Envtl. L.J 173 a 178-180; D.A. Wirth, Orhe Rio Dedlaration on Environment
and Development: Two Steps Forward and One Back, or Vice Versa?0O(1995) 29 Ga. L. Rev. 599 at 634.

11 JE. Hickey, X., & V.R. Walker, QRefining the Precautionary Principle in International Environmental LawO(1995) 14
Va Envtl. L.J 423 a 436. The principle does not answer certain questions, for instance, the level of potential damage,
the level of certainty required, and the circumstances under which the government would act (as opposed to the
circumstances under which it would refrain from acting).

12 Rio Declaration on Environment and Development, Report of the United Nations Conference on Environment and Development, UN.
Doc. A/ CONF.151/ 6/ Rev.1 (1992), 31 1.L.M. 874 (1992) [Rio Declaration).

13 Tbid., Principle 5.

1 |nternational Law Association (ILA) Resolution 3/2002: ONew Ddhi Declaration of Principles of International Law
Relating To Sustainable DevelopmentOin ILA, Report of the Seventieth Conference, New Delhi (London: LA, 2002),
available online: <http:/ / www.ila-hqg.org>.



A precautionary approach is central to sustainable development in that it commits States, international
organi[slations and civil society, particularly the scientific and business communities, to avoid human
activity which may cause significant harm to human health, natura resources or ecosystems, including
in the face of scientific uncertainty.1s

Unde the New Delhi Principles, precaution is applicable in the environmentd field but aso B
returning to Hippocraes bin the human hedth field. This broadening is one example of a wider
trend towardsa hedth formulation that isreflected in various other internaiond instruments, as will
be shown below.

The New Delbi Principles further expanded on the meaning and content of precaution in internationa
law:

Qustainable development requires that a precautionary approach with regard to human hedth,
environmenta protection and sustainable utilisation of natural resources should include accountability
for harm caused (including, where appropriate, Sate responsbility), planning based on clear criteria
and well-defined gods, consideration of al possible means in an environmental impact assessment to
achieve an objective (including, in certain instances, not proceeding with an envisaged activity) and, in
respect of activities which may cause serious longterm or irreversible harm, establishing an
appropriate burden of proof on the person or persons carrying out (or intending to carry out) the
activity. [E ] Precautionary measures should be based on up-to-date and independent scientific
judgment and be transparent. They should not result in economic protectionism. Transparent
sructures should be established which involve dl interested parties, including non-state actors, in the
consultation process. Approprigte review by a judicial body or administrative action should be
available16

N evertheless, however clear the concept of precaution may appear in layman® terms, a definition
precise enough asto enable consstent gpplication remains acomplex and often contentious point of
internationd law. In practice, precaution continues to be formulated with differences, some subtle
and others profound, for each legd instrument in which it is found, depending on the context of
negotiations a hand. Professor John S Applegate postulates four elements as common to most or
dl formulations of precaution,” the different terms or emphasis of which can account for overal
trendsin itslegd instances:

1. The #rgger is the type of risk or danger to public welfare that judtifies regulation of a given sector.
Triggers can be seen to vary in terms of a degree, Or seriousness of the potential harm to human hedth,
to the renewability of natura resources, or to the diversity and vitality of an ecosysem. They aso
vary, pivotally, in terms of cerzainty, which isto say in terms of the quantity and quality of information
predicting the harm.

2. The timing is the reationship between the #rigeer and response, or in other words, the threshold to action.
It is the core of the Precautionary Principle, both as its operative device and as the nub of
jurisprudential contention. Among the key issues in formulaing precautionary timing is the reference
pad to the certainty of the trigger, and how the threshold may be congtructed to differ for risks that
are unknown, as opposed to those that are known. Increasingly common is a mere assurance that
certainty is not required for action, or conversely, and in more practica terms, the exclusion of
uncertainty about a danger as an after-thefact excuse for inaction, when it might have been
prevented. However, uncertainty may dso be presented as actively justifying action or, in stronger
versions, actively requiring it on the part of regulators.

15 Thid. at para 4(1).

16 Thid at paras. 42), 4(4). ) ~

17 JS Applegate, Orhe Taming of the Precautionary PrincipleO(2002) 27 William & Mary Env. L. & Pol® Rev. (2002) at
3.



3. The regulatory response is a st of potential actions to be triggered. Perhaps often thought of as
necessarily absolute (e.g. banning a product, activity, etc.), in fact the parameters of that set are greetly
varigble across different contexts. This is the eement that varies, for example, between affirmations
compelling positive action (such as use of (hest available technologyQ) and, more classically, negative
action including prohibitions.

4. Ireration isthe post-regulatory effort to improve the original degree of certainty in the trigger on which
an gpplication of the principle is premised. It may involve amandate for continuing research to better
identify the risks, or to convert potentid harm into known consequences for any given product,
activity, such that regulation premised on precaution would eventually be replaced by regulaion
premised on factual cost-benefit analysis, and geared to those conditions as they may be established

lemphasis mine] 18

Although a large degree of variaion in formulations would be expected, given differing pressures
and interegs for strong or week effects form case to case, there is clearly more variaion in
gaements of the principle, and academic restaements thereof, than can be explaned by
politicisation done. Some inconsstency is due to a confusion of the principle with gpproaches to
(first orde) risk andyss itsdlf, or in other words a confuson of precaution with mere caution.
Other confuson surrounding the interpretation of precaution relates to the digtinction between
precaution and more traditiond preventive sandads. Precaution, both a its conceptua core and its
practicd implications, is preventive. However, not al preventive sandadsare precautionary. More
precisdly, any particular preventive sandard may be either non-precautionary or precautionary in
vaious deyees. By contrast, any given precautionary sandad may be preventive in various
degrees, but cannot be non-preventive.

For example, according to the terms of the 1990 International Maritime Organisation International
Convention on il Pollution Preparedness, Response and Cooperation,® Partiesto it, @ecogni[s]ing the serious
threst posed to the marine environment by oil pollution incidents involving ships, offshore units,
sea ports and oil handling facilities O noted that they were Onindful of the importance of the
precautionary measures and prevention in avoiding oil pollution in the first ingance.3* Despite the
presence of precautionary language, there are few precautionary eements within the sandards set.
The threats posed to the marine environment are clear. Measures are being taken to prevent such
known threats from being redised. The certainty of the environmenta damage that would result
from afalureto adhere to those sandadsmeans that the Convention is not precautionary, but rather,
preventive, in its intention. The terms of the Convention may be contrasted with those of the
Conference for the Protection of Coasts and Waters of the North East Atlantic Against Pollution Due to
Hydrocarbons or Other Harmful Substances. The Conference® Final Act declared the need for messures
designed to prevent discharges of (ojther harmful substances, where the later were defined as
substances the release of which into the marine environment 74y lead to injury to human hedth, to
eco-systems or living resources, or to the coasts or related interests of the Parties? Therisksto be
reduced in this case are of an unknown naure. It is unclear wha environmentd damage the release
of these ther harmful substancesOinto the marine environment would cause. The standard set is

18 Jhid. @ 3.

19 J Cameron, W. Wade-Gery & J. Abouchar, QPrecautionary Principle and Future GenerationsOin E. Agius, ed., Fusure
Generations and International Iaw (London: Earthscan Publications, 1998).

D Final Act of the Conference on Oil Pollution Preparedness, Response and Cooperation, done a London, November 30, 1990, 30
[.L.M. 733 (1991).

21 Thid. @ 735.

2 Final Act of the Conference for the Protection of Coasts and Waters of the North East Atlantic Against Pollution Due to HydroCarbons
or Other Harmful Substances, and Accord of Cooperation, done a Lisbon, October 17, 1990, 301.L.M. 1227 (1991).



obvioudy preventive in intent, since it clearly seeks to prevent environmenta damage, but it is also
precautionary, in tha the standads st are a response to the uncertanty surrounding the
environmentd effects of particular discharges. Of crucia importance, of course, is the term OnayQ
This example provides us with the key element of the conceptud core of precaution.

Ultimately, precaution is not a limitaion on the actud progress of new technologicd or
infrastructurd development whatsoever, but on the speed of such development. In thisway, it can be
seen tha the principle is only undestood when dl elements are framed together, in an active
context of progressive change.

IIT International Treaties

One study has shown fifty-three legdly binding instruments and forty-five non-binding instruments
include some formulation of the precautionary principle® The employment of precaution is
sometimes complicated by the tendency for it to gopear in preambles or in agreements of a god-
Setting or priority-declaring nature, rather than in operative text.

In its preamble, the 1992 United Nations Convention on Biolgical Diversity” expresses acommitment to
the sustainable use of biodiversity, and stipulates that Qack of full scientific certainty should not be
used as areason for postponing measuresOto avoid or minimise Gathrest of significant reduction or
loss of biologica diversity.G® The Convention’s 2000 Protocol, the Cartagena Protocol on Biosafety, Was
entered into force in 2003.* Discussion of precadtion in the Pmzoco/ was limited in the initid
negotiations, but with the support of the European Union (EU), following the BSE and dioxin
crises, the principle became (ne of the core dementsOof the Prozoco/?” The preamble resffirms the
precationary approach, and article 1 presents the Protoco/d objective On accordance with the
precautionary approach contained in Principle 15 of the Riv Declaration. O Articles 10(6) and 11(8)
dlow countries to take measures to avoid (potentid adverse effectsOin cases where Gack of
scientific certainty due to insufficient scientific information and knowledgeOexists, also taking into
account Qisks to human hedlth.O The use of the phrase Qootentid adverse effectsOsets the Prozoco/d
threshold for triggering precautionary measures much lower than in other insruments, including
Principle 15 of the Ris Declaration®® and the Biodiversity Convention itself. The reference to human
hedth broadens the scope of precaution beyond environmentd gpplications, as noted in the aéove
New Delhi Principles. Decigons under the Pmroco/ 10 ban products must be made following a
scientifically sound risk assessment,” and it is noted that a Qack of scientific knowledge or scientific
consensus should not necessarily be interpreted as indicating a particular level of risk, an absence of
risk, or an acceptable risk.&°

2 JS Applegate, supra note 17 a 10. For a smilar comprehensive study of international instruments containing
precaution, see also A. Trouwborst, Evolution and Status of the Precantionary Principle in International Law (Kluwer Law
I nternational, 2005)

24 United Nations Convention on Biological Diversity, 5 June 1992, 1760 UN.T.S 79, 31 |.L.M. 822 (entered into force 29
December 1993) [Biodiversity Convention).

25 [bid.

2 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 29 January 2000, 39 1.L.M. 1027, available online:
<http:/ / www.biodiv.org> (entered into force 11 September 2003) [Cartagena Protocol].

21 F.X. Perrez, supra note 6 at 19.

28The Rio Declaration Sets the threshold at Qhrests of serious and irreversible damage.O

2 Cartagena Protocol, supra Note 26, arts. 10(1), 15.

30 Thid. at art. 4 (Annex II1).



The Stockholm Comvention on Persistent Onganic Pollutants (POPs Comvention)® contans a number of
references to precaution. The preamble acknowledges: Qorecaution underlies the concerns of dl the
Parties and is embedded within this Comvention.  Article 1 is gmlindful of the precautionary
goproach as set forth in Principle 15 of the Rio DeclarationO and presents the objective of the
Comvention to Qprotect human hedth and the environment from persisent organic pollutantsO
Article 8, making precaution operative, requires Parties to use Ga precautionary mannerO when
deciding which chemicas to ligt in the Annexes of the Convention® A proposd to ligt a chemicd in
the Annexes shal proceed if the chemica Qs likely as a result of its long-range environmentd
transport to lead to significant adverse human hedth and/or environmentd effects3* Furthermore,
the Qljack of full scientific certainty shal not prevent the proposa from proceeding.&® Part V(B) of
Annex C specifies that Qorecaution and preventionOshould be considered when determining the
best avalable techniques.

The POPs Convention therefore gpplies jointly to the environmentd and human hedth fields dbeit
with atrigger of Gignificant adverse effectsQ which is higher than tha set in the Cartagena Protocol,
for example. The regponse intended by the Convention is @ther to ban the chemicd in question
(Annex A) or redtrict its use and production (Annex B).

The precautionary principle is outlined in the 1998 Rotzerdam Convention,® , which requires exporters
of certan hazardous substances to obtan the prior informed consent of importers before
proceeding.”’

In 1995, fifty-nine countries signed the S#addling Stocks Agreement® Article 6 of the Agreement deds
entirely with the gpplication of the precautionary gpproach:

1. Sates shall apply the precautionary gpproach widdly to conservation, management and exploitation
of straddling fish stocks and highly migratory fish stocks in order to protect the living marine
resources and preserve the marine environment.

2. Sates shall be more cautious when information is uncertain, unreligble, or inadequate. The absence
of adequate scientific information shall not be used as a reason for postponing or failing to take
conservation and management measures.®

Article 6 thus includes explicitly the affirmative reguirement to be Gnore cautiousOin the face of
uncertainty, though no specific trigger is given. The Gbsence of adequate scientific informationQis
mentioned here, rather than a Gack of scientific certaintyQ

8L Stockholm Convention on Persistent Organic Pollutants, 22 May 2001 (entered into force 17 May 2004) [POPs Convention).

32 Ibid., Preamble.

33 Ihid., art. 8(9).

34 1bid.

35 Ibid., art. 8(7).

38 Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardons Chemicals and Pesticides in International Trade
(entered into force 24 February 2004).

87 1bid.

38 _Agreement for the Implementation of the Provisions of the U.IN. Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, 4 August 1995, UN Doc.
A/ CONF.164/ 38, (1995) 34 |.L.M. 1542, art. 5(C) [Straddling Stocks Agreement).

39 [bid., arts. 6(1)(2).



Article 6(7) implements amore positive requirement:

Sates shall dso adopt such measures on an emergency basis where fishing activity presents a serious
thregat to the sustainability of such stocks. Measures taken on an emergency basis shall be temporary
and shall be based on the best scientific evidence available. 4

Here, precautionary messures are triggered by a anrioug threstO and, impliedly, must be
implemented even when the (hest scientific evidence avalableOis uncertan.

Under the 1992 UN Framework Convention on Climate Change (UNFCCC),** Sates Parties Ghould take
precautionary messures to anticipate, prevent or minimi[sle the causes of climate change and
mitigete its adverse effects@  The high threshold of Qhreats of serious or irreversible damageO
must be crossed before measures are required, but when such thresats exist, the Gack of full scientific
certainty should not be used as a reason for postponing such measures.(F A further requirement
imposed is that policies and measures taken Ghould be cost-effective so as to ensure globa benefits
a the lowest possble cost,3* which implies tha countries are permitted to postpone ron-cost-
effective measures to combat climate change in light of uncertainty. This formulation privileges
economics in determining cost-effectiveness as the arbiter of SatesCactions.

Precaution has dso appeared in internationd trade law. The World Trade Organisation® Agreenment
on the Application of Sanitary and Phytosanitary Measnres (SPS Agreement)”® provides that Members may
QprovisonalyOadopt SPS measures Qvhere relevant scientific evidence is insufficient.3® In such
cases, under article 5(7), measures may be adopted (on the basis of available pertinent information,
including that from the relevant internaiond organi[slaions as wel as from sanitay or
phytosanitary messures gpplied by other Members. In such circumstances, Members shal seek to
obtan the additiond information necessary for a more objective assessment of risk and review the
sanitary or phytosanitary messure accordingly within a reasonable period of time.dJ” While SPS
measures include those necessary to protect Ghuman, anima or plant life or hedth,&® there is no
requirement for such measures to be cogt-effective, as unde the UNFCCC. The only trigger
secified is that the messures implemented must be GhecessaryQ

In the Homones case™ the Appéellate Body explicitly discussed the relaionship of the precautionary
principle to the SPS Agreement, and noted: Qhe precautionary principle finds reflection in [grticle
5(7)].&° It dso found tha the principle is reflected in the sixth paragrgph of the preamble and in
article 3(3), which both Gexplicitly recogni[gle the right of Membersto esteblish their own gppropriate
level of sanitary protection, which level may be higher (i.e., more cautious) than tha implied in exiging

2 [pid., art. 6(7).

4 United Nations Framework Convention on Climate Change, 9 May 1992, 311.L.M. 849, art. 3(3) [Climate Change Convention].
42 Tbid.

B [bid.

44 Tbid.

45 World Trade Organisation, Agreement on the Application of Sanitary and Phytosanitary Measures [SPS Agreement).

% Ibid., art. 5(7).

4 Tbid.

% [pid, art. 2(1).

® EC — Measures Concerning Meat and Meat Products (Hormones) (Compliance USA and Canada) (13 February 1998), WTO
Doc. WT/ D26/ AB/ R, WT/ D48/ AB/ R (Appéllate Body Report) [EC Hormmones).

50 Thid. a para. 124.
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internationa standards guidelines and recommendaions@G'  Moreover, while the Agreement on
Technical Barriers to Trade (TBT Agreemeni)® does not explicitly incorporate a precautionary approach
initstext, in its preamble, it provides that:

no country should be prevented from taking messures [E] for the protection of human, animal or
plant life or hedlth [or] of the environment, [E] at the levels it considers appropriate, subject to the
requirement that they are not gpplied in a manner which would congtitute a means of arbitrary or
unjugtifiable discrimination between countries where the same conditions prevail or a disguised
regtriction on internationa trade, and are otherwise in accordance with the provisions of this
Agreement.53

This statement, acknowledgng the right of a WTO Member to set the level of protection Git the
level it condders gppropriaeQ pardlelsthat in the SPS Preanble and article 3(3), which the Appédllate
Body has staed are reflections of the precautionary principle.

Although the text of the 1973 Convention on the International Trade in Endangered Species of Wild Flora and
Fauna (CITES) does not explicitly invoke the principle, in 1994, the Conference of the Parties
(COP) clearly endorsed it. At the Ninth Meeting of the COP to CITES, Sates Parties adopted a
resolution to incorporate the precautionary principle in the procedure for listing species in need of
protection. Theresolution provides that:

the Parties shall, by virtue of the precautionary approach and in case of uncertainty either as regards
the status of a species or the impact of trade on the conservation of a species, act in the best interest
of the conservation of the species concerned and adopt messures that are proportionate to the
anticipated risks to the species.>

Vaious regiond treaties, mogly in the environmenta domain, refer to precaution. In 1993, the EU
officidly adopted the precautionary principle as a bass for dl community environmentd policy.
According to article 130r(2) of the Treaty Establishing the European Economic Commmnity (EEC), as
amended by the Treaty on Enropean Union (the Maastricht Treaty):>

Community policy on the environment shall aim at a high level of protection taking into account the
diversity of situationsin the various regions of the Community. It shdl be based on the precautionary
principle and on the principles that preventive action should be taken, that environmental damage
should asa priority be rectified a the source and tha the polluter should pay.56

Apat from the above entry, the treaty neither defines the principle nor imposes any specific
obligations on Members of the EEC. Still, as a @ongtitutiondOdocument of the EU, the Maastricht
Treaty Will guide future adoption of EU environmenta policy.

51 Thid.

52_Agreement on Technical Barriers to Trade [TBT Agreement].

53 Jbid.

54 Resolution of the Conference of the Parties, Criteria for Amendment of Appendices I and 11, Ninth Meeting of the Conference of the
Parties, Fort Lauderdale (USA), November 7-18, 1994, Com.9.24. See dso J. Cameron & J. Abouchar, OFhe Satus of the
Precautionary Principle in I nternationa LawOin D. Freestone & E. Hey, supra note 8 & 46.

55 Treaty on European Union (Maastricht Treaty), 7 February 1992, 1992 O.J. (C 191) 1, 31 1.L.M. 253 [Maastricht Treaty].

56 Jbid.
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The conferences tha led to the Convention for the Protection of the Marine Environment of the North-East
Atlantic (OSPAR Comvention)” included the first explicit mention of the principle in internationa
negotiations. As early as 1980, the German Council of Experts in Environmentd Matters found
tha the principle was a Qequirement for a successful environmenta policy for the North Sea
ecosystem.G® In 1987, the principle was included in the Final Declaration of the Second International
North Sea Cmﬁereme,sg where the ministers accepted that:

in order to protect the North Sea from possibly damaging effects of the most dangerous substances, a
precautionary approach is necessary which may reguire action to control inputs of such substances
even before a causal link has been established by absolutely clear scientific evidence.8

Precaution wes repegted a the third Norzh Sea Conference in 1990, where the participants agreed to:
Qrontinue to gpply the Precautionary Principle, that is to take action to avoid potentidly damaging
impacts of substances that are persstent, toxic, and lidble to bioaccumulate even where there is no
scientific evidence to prove a causd link between emissions and effects®

The OSPAR Convention itsAf expresses the precautionary principle in the following language:

The Contracting Parties shal apply the precautionary principle, by virtue of which preventive
messures are to be taken when there are reasonable grounds for concern that substances or energy
introduced, directly or indirectly, into the marine environment may bring about hazards to human
hedth, harm living resources and marine ecosysems, damage amenities or interfere with other
legitimate uses of the sea, even when there is no conclusive evidence of a causal relationship between
the inputs and the effects.62

The preventive measures to be taken might include the use of best avalable techniques, best
environmentd practice, and clean technology. This does not require Partiesto prohibit the discharge
of substances over which there are reasonable grounds for concern (but no conclusive evidence),
dthough article 2(4) dlows Parties to take this additiond step if they wish. The European Water
Convention provides & article 2(5)(a) that:

the Parties shal be guided by the [E] precautionary principle, by virtue of which action to avoid the
potentia transboundary impact of the release of hazardous substances shall not be postponed on the
ground that scientific research has not fully proved a causal link between those substances, on the one
hand, and the potential transboundary impact, on the other hand.&3

This language does not require a prohibition on the release of hazardous substances, but smply
action to avoid the potentid Qransbounday impactQ a phrase meaning Gny significant adverse
effect on [E] human hedth and safety, flora, fauna, soil, ar, water, climate, landscgpe and historica

57 Convention for the Protection of the Marine Environment of the North-East Atlantic, 22 September 1992, reprinted in 32 |.L.M.
1069 (1993) (entered into force 25 March 1998) [OSPAR Convention).

58 See generdly D. Freestone & E. Hey, eds,, suprz note 8. See dso P.L. GYndling, Orhe Satus in International Law of
the Principle of Precautionary ActionO(1990) 5 Int®J. of Estuarine & Coastal L. 23 at 24.

59 Final Declaration of the Second International North Sea Conference: Ministerial Declaration Calling for Reduction of Pollution, 25
Nov. 1987, 27| .L.M. 835 (1988).

80 hid., art. V1.

81 Declaration of the Third International Conference on Protection of the North Sea, 7-8 March 1990, reprinted at 1 Y.B. |.E.L. 658
a 662-73.

62 OSPAR Convention, supra Note 58, art. 2(2)(a).

83 Convention on the Protection and Use of Transboundary Waterconrses and International Lafkes, 17 March 1992, 31 1.L.M. 1312, art.
2(5)(a) [Water Convention].



monuments or other physica strqcturei@“ The trigger here, which can be condructed as a
(potentid significant adverse effectQ is below the UNFCCC and Rio Declaration triggers of Qhreats
of serious or irreversible damage.O

Article 3(2) of the 1992 Baltic Sea Convention® invokes the precautionary principle in dmost identica
language as that of the OSPAR Convention:

[t]he Contracting Parties shall apply the precautionary principle, i.e, to take preventive measures when
there is reason to assume tha substances or energy introduced, directly or indirectly, into the marine
environment may creste hazards to human hedth, harm living resources and marine ecosysems,
damage amenities or interfere with other legitimate uses of the sea even when there is no conclusive
evidence of a causal relaionship between inputs and their dleged effects.

Both human hedth and environmentd damage encompass the Ba/tic Sea Convention (including the
previoudy noted regiond tregties, namely, the OSPAR Convention and the Water Convention), and
precaution istriggered by afarly low threshold of reason to assume ahazard.

The 2003 Antigna Convention” requires the gpplication of the Qorecautionary gpproach [E ] for the
conservation, management and sustainable use of fish socks®® It uses smilar language to the
Straddling Stocks Convention, obliging members of the Commission that administers the Convention to
be Gnore cautious when information is uncertain, unreligble or inadequate. OFurther, (tJhe absence
of adequate scientific information shdl not be used as a reason for postponing or faling to teke
conservation and management measures® As with the Szaddling Stocks Comvention, there is no
gpecific trigger but a requirement smply to be more cautious when faced with uncertainty. The
Commission must dso Qundertake to obtan the scientific information necessaryOin cases whereit is
inadequate. However, the Convention is not yet in force with only two current ratifications.

In early 1991, over fifty African countries negotiated the Bamako Convention,™ which provides tha:

[€lach Party shdl strive to adopt and implement the preventive, precautionary approach to pollution
problems which entails, iner alia, preventing the release into the environment of substances which
may cause harm to humans or the environment without waiting for scientific proof regarding such
harm. The parties shdl c[oo]perate with each other in taking the appropriate measures to implement
the precautionary principle to pollution through the application of clean production methods, rather
than the pursuit of apermissible emissions approach based on assmilative capacity assumptions.”2

It should be noted that the only main requirement is that Parties Qitrive to adoptOprecattion, which
lessens the normative power of the Convention. However, the threshold is low, tha is, only harm

64 [bid., art. 1(2).

8 Comvention on the Protection of the Marine Environment of the Baltic Sea Area, 9 April 1992 (entered into force 17 January
2000), art. 3(2) [Baltic Sea Convention].

66 [hid.

87 Convention for the Strengthening of the Inter-American Tropical Tuna Commission Established by the 1949 Convention Between the
United States of America and the Republic of Costa Rica, at. \N(1) [Antigna Convention].

68 hid.

89 hid., art. 1V (2).

™ Ibid., art. V11 (1)(m).

" Bamatko Convention on the Ban of Import into Africa and the Control of Transboundary Movement and Management of Hazardous
Wastes within Africa, 29 January 1991, 30 | .L.M. 775 (1991), art. A3)(f) [Bamako Convention).

72 Ibid.
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to humans or the envi[onmentOis required to trigger precaution, and [Plarties are obliged to take
Qyppropriae measuresOto implement clean production methods

Numerous protocols to the 1979 ECE Convention on Long Range Transboundary Air Pollution (LRTAP)"
dso specificdly invoke the precadtionary principle™ In its preamble, the Protocol to the 1979
Convention on 1ong-Range Transboundary Air Pollution on Further Reduction of Sulphur Emissions” provides
that Parties are Qrlesolved to take precautionary measures to anticipate, prevent or minimi[sle
emissions of ar pollutants and mitigate their adverse effects.G° The preamble to the Prozocol on Heavy
Metals” notesthat Parties are:

[r]esolved to take measures to anticipate, prevent or minimi[s)e emissions of certain heavy metals and
their relaed compounds, taking into account the gpplication of the precautionary approach, as set
forth in principle 15 of the Réio Declaration on Environment and Development.7

Vaious other internationd accords agreements and treaties dso include formulaions of the
precautionary principle. As per the 1985 17%enna Convention for the Protection of the Ozone Layer (Vz'emm
Convention)” and 1987 Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol),®°
Sate signaories agreed to take Qprecautionary messuresO with respect to emissons from ozone
depleting substances® Thetext of the Montreal Protocol reads accordingly:

[Sates Plarties [E  are] determined to protect the ozone layer by taking precautionary measures to
control equitably total global emissions of substances tha deplete it, with the ultimate objective of
their elimination on the bass of developments in scientific knowledge, taking into account technical
and economic considerations.82

Here, the trigger is the emission of the substances that deplete the ozone layer. The timing or
threshold is any substance that depletes the ozone layer. The regulatory regponse is the totd phase-
out of such substances, and the iteration involves the technicd and economic consderaions that
may today be a hindrance for action, but with more research may dissipate.

73 Convention on Long Range Transboundary Air Pollution, 13 November 1979, 1302 U.N.T.S 217 (entered into force 16
March 1983) [LRTAP]. See Protocol to the 1979 Convention on long-range transboundary air pollution concerning the control of
emissions of nitrogen oxides or their transboundary fluxes, 31 October 1988, UN Doc. C.N.252.1985. Tresties.1 of December

1988 (entered into force 14 February 1991), available online United Nations Economic Commission for Europe
<http:/ / www.unece.org/ env/ Irtap/ full%20text/ 1979.CLRTAP.epdf>.

74 See eg. Protocol to the Convention on Long-Range Transboundary Air Pollution on Persistent Organic Pollutants, 24 June 1998, UN

Doc. EB.AIR/ 1998/ 2 (entered into force 23 October 2003), Preamble.

7 1.e. Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on Further Reduction of Sulphur Emissions, 14
June 1994, UN Doc. EB.AIR/ R.84; 331.L.M. 1542 (entered into force 5 August 1998), Preamble.

78 Ibid.

7 Protocol to the Convention on Long-Range Transboundary Air Pollution on Heavy Metals, June 25, 1998, UN Doc.

EB.AIR/ 1998/ 1.

78 Ihid., Preamble.

7 Vienna Convention for the Protection of the Ozone Layer, 22 March 1985, 1513 U.N.T.S 293, 26 |.L.M. 1529 (entered into
force 22 September 1988) [1ienna Convention].

80 Montreal Protocol on Substances that Deplete the Ozone Layer, 17 September 1987, 1522 UN.T.S 3, 26 |.L.M. 154 (entered
into force 1 January 1989) [Montreal Protocol].

81 JE. Hickey, . & V.R. Walker, supra note 11.

82 Montreal Protocol, s#pra note 81 at #.
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IV International Case Law and Acts of Inter-Governmental
Organisations (IGOs)

In 1999, the Internationd Tribund on the Law of the Sea (ITLOS consdeed the precautionary
principle in the Southern Bluefin Tuna cases® The case revolved around an experimentd fishing
programme (EFP) launched in 1998 by Jgpan. The EFP meant tha Jopan® annud cach of
southern bluefin tunawas higher than its catch dlowed under alimit set in 1994 by the Convention for
the Conservation of Southern Bluefin Tuna. Austrdiaand New Zedand protested the EFP, claming that
the scientific evidence showed tha the EFP could endanger the existence of tuna stocks and thus
that Japan had faled to comply with obligations under UNCLOS to conserve and manage tuna
stocks. They sought urgent provisond measures from the ITLOS requesting inter alia tha the
parties (tha is, Austraia, New Zedand and Japan) act in accordance with the precautionary principle
pending a find arbitrd settlement of the mater® In practicd terms, precaution according to
Austrdiaand New Zedand meant a cessation of Japan@ EFP and aregtriction of itstunacatch to its
dlowed limit reduced by the amount taken during the EFP. Jgpan argued in response that, firstly,
the scientific evidence in fact showed tha the EFP posed no further threat to tunastocks but rather
was necessry to determine the stock® potentid to recover from fishing, and secondly, no
provisiona measures were required ®

The ITLOS noted the severe depletion of southern bluefin tuna stocks and stated, Qhis is a cause
for serious biologica concern.(® It recognised tha:

there is scientific uncertainty regarding measures to be taken to conserve the stock of southern bluefin
tuna and that there is no agreement among the parties as to whether the conservation measures taken
so far have led to the improvement in the stock of southern bluefin tuna.g

It went on to find tha the parties Ghould in the circumstances act with prudence and caution to
ensure that effective conservation measures are taken to prevent serious harm to the stock.(®
Effectively relying on the precautionary principle, the Tribuna granted the provisond messures
sought by Austrdia and New Zedand in order to Gavert further deteriorationOof the tuna stocks,
despite the fact tha Qhe Tribuna [could not] condusively assess the scientific evidence presented
by the parties®® Thus, dthough couched in terms of prevention, to Gaert further deteriorationO
and (prevent serious hamQ it is clear tha precaution guided the Tribunad to prohibit Jpan®
activity in the face of uncertain science, with the marine environment as the beneficiary.

Severd judges in the case gave separate opinions and made comments relating to precaution. Judge
Lang, in hisopinion, referred to the Tribund@discusson aove as Qoregnant with meaningOfor the
precautionary principle® His own definition of precaution was as follows:

83 Southern Bluefin Tuna Cases (New Zealand V. Japan; Australia . Japan), [1999] ITLOS 117 I.L.R. 148,

84 [hid. a paras. 31, 32.

8 Jpid. @ paras. 66,73. Of note, though not relevant to this working paper, an argument ensued over the ITLOSO
jurigdiction to hear the case.

86 [hid. @ para. 71.

87 Ihid. & para. 79.

88 [hid. @ para. 77.

89 Jhid. a para. 80.

9 Thid., Separate Opinion of Judge Laing, at para 13.
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[IIn the face of serious risk to or grounds (as appropriaey qudified) for concern about the
environment, scientific uncertainty or the absence of complete proof should not stand in the way of
positive action to minimi[s]e risks or take actions of a conservatory, preventative or curative nature.St

Judge Laing was keen to make a digtinction between the precautionary principle and a precautionary
approach, With the latter having CGa certain degree of flexibilityOand showing (in Judge Laing® view)
an appropriate Oeticence about making premature pronouncements about desirable normative
sructures®

Judge Lang noted that Austrdia and New Zedand, in ther clams, consdered precaution as an
obligation under generd internationd law, but his own conclusion was that Gt is not possible [E] to
determine whether [E] customary internationa law recogni[sles a precautionary principle® This
concluson was based on the variety of language used in internaiond instruments to express
precaution, a stated lack of authoritative, unequivocd judicia support, and indecisve nationd laws
and doctrine®

For Judge Treves, a precautionary gpproach was inherent in the Tribunad® power to grant the
provisond measures sought by Augtrdiaand New Zedand. It arose Smply from the need to ensure
that the factud situation would not change before laer arbitration between the parties. Thus,
regardless of whether precaution is part of cusomary internationa law (with Judge Treves sating
tha he Qully understand|s] the reluctance of the Tribund in taking a positionQ, it may be used in
thisinstance to prescribe the provisona measures®

Judee ad hoe Shearer preferred the language of a precautionary GypproachQin the context of fisheries
management.  Suggesting that a QorincipleQ is more normative and mandaory than smply an
CGpproachQ he commented tha the precautionary principle applied to fisheries would lead to
pardyss, since Qcientific uncertainty is normaly the ruleQin that field and dl marine fisheries
activities would therefore be prohibited * Judge ad hoc Shearer thus indicated that precaution is best
left as an ideato be used in gppropriate cases (such as the one a hand in granting the provisond
measures to prohibit Japan@EFP) rather than aconcrete principle of internationa law.

The MOX Case of 2001 presented the ITLOS with another occasion to consider precaution.”
Ireland had accused the UK of faling to properly examine the consequences of commissoning a
MOX (Metd Oxide) plant on the marine environment in the Irish Sea Ireland sought provisond
measures to shut down the MOX plant and prevent radioactive materids from entering I rish waters.
It dso argued that Qhe precautionary principle places the burden on the United Kingdom to
demonsgtrate that no harm would ariseOfrom the operation of the MOX plant.® The UK responded
that, effectively, there was no trigger for precaution since the risk of pollution was, in its view,
Onfinitesmaly smalG® The Tribund did not pronounce on precaution nor grant the provisona

9 Thid. & para. 14.

92 Thid. & para. 19.

9B Tbid.

94 Thid. @ para. 16, note 5.

%5 [hid., Separate Opinion of Judge Treves, para 9.

% [hid., Separate Opinion of Judge ad hoc Shearer & 5.

97 The MOX Plant Case (Ireland v. U.K.), I TLOS2001), 41 1.L.M. 405 (2002).
%8 Jhid. @ para. 71.

9 Jhid. & para. 72.
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measures requested by Ireland, but ordered the parties to cooperae further and share information
on the potentid risks of the plant, as required by (orudence and cautionQ It dso ordered the Parties
to consult to Qlevise, as appropriate, measures to prevent pollution of the marine environment
which might result from the operation of the MOX plant.G® Aswith Southern Bluefin Tuna, this is
not an explicitly precautionary agpproach, dthough in light of the clear disagreement over the science
(at least between the parties), the measures ordered are precautionary in naure. Judge Sezkely
recognised this in aseparate opinion, claming tha the Tribund:

should have been responsive, in the face of such uncertainty, to the Irish demands regarding the
application of the precautionary principle [E] It is regrettable that it did not do so, since had it done
this would have led to the granting of the provisional measure requested by Ireland regarding the
suspension of the commissioning of the plant.10t

The Appellate Body of the WTO has consdered precaution on a number of occasions. In the EC
Hormones case,® the European Community sought to ban U.S and Canadian beef products that had
been treated with a growth hormone, on the groundsthat the scientific evidence of their effects on
human hedth were inconclusve. The EC atempted to rely on the precautionary principle to justify
its ban, and it claimed that the principle was Ga generd customary rule of internationa law or & lesst
a generd principle of lav.G® The U.S denied this, arguing tha precaution was merdy an
CGipproachOthat varied from context to context.™ Canadatook the middie ground, claiming that a
precautionary gpproach was an GemergingO principle of internationd law, but may On the future
crygtdli[se into one of the @enerd principles of law recogni[ged by civili[sled nations.@®

In its decison, the Appedllate Body was reluctant to express any definite opinion on the status of
precaution in internationa law, saying that it would be Qunnecessary, and probably imprudentOto do
s0 when that status is Qess than clear Q™ It did, however, spesk about precaution® relationship to
the SPS Agreement, as noted earlier. The Appellate Body found that precaution was incorporated
into article 5(7) of the SPS Agreement but agreed with the EC that it may be relevant beyond that
article. It further held, though, tha the precautionary principle does not override article 5(1),"" and
because the EC was found not to have conducted a proper risk assessment as required by tha
article, itsban on U.S and Canadian beef could not be justified.

In the Askestos case)!® the WTO Appeéllate Body used precautionary reasoning, though not explicitly,
to uphold a French ban on chrysotile asbestos due to its carcinogenic effects, though the science was
uncertain whether the subgtitutes could be used safdy, or whether a @ontrolled useOwas not an
option.!® The Appellae Body noted tha countries are Qhot obliged, in setting hedth policy,

100 Thid. at para. 89.

101 1., Separate Opinion of Judge SzZkely.

12 EC — Measures Concerning Meat and Meat Products (Hormones) supra note 50.

103 | bid. at para. 16.

104 Thid. at para. 43.

105 Thid. a para. 60.

106 [hid., para. 123.

107 Thid., para. 125.

18 Eurgpean Commmunities-—Measures Affecting Asbestos and Asbestos-Containing Products (2001), WTO Doc. WT/ DS135/ R
(Panel Report) [EC Asbestos].

109 The Appellate Body took toxicity and health risks into account in like-product analysis, reversing the burden of proof
from Canadato France in demonstrating comparative hedlth risks of subgtitutes versus ashestos itself, and including an
eement of proportiondity in their analysis. See M. Gehring & M.-C. Cordonier Segger, Othe WTO Asbestos Cases and
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automaticaly to follow wha, & a given time, may congtitute a mgority scientific opinion.3% This
clearly envisages hedth policies coexising with scientific uncertainty, apostion supported by the Panel
in the same case who pointed out that Qo make the adoption of hedth messures concerning adefinite
risk depend upon establishing with certainty a risk [E ] would have the effect of preventing any
possibility of legidating in the field of public health.G™

While the 1CJ has had less to say about precaution, some references have been made thereto which
merit atention here. In his dissent in the Nuclear Weapons case™* Judge Weeramantry counts the
precautionary principle anongst generd principles of environmentd law, to be recognised and used
by the ICJ in reaching its decisons™ In the 1995 Nuclear Tests case)™ New Zedand referred
frequently to the principle, caling it CGa very widdy accepted and operative principle of internationd
law.3"™ For New Zedand, it was relevant to the burden of proof, meaning tha France would be
required to prove that the Pecific nuclear tests would not cause environmenta damage. The mgority
of the Court did not refer to these arguments, but Judge Weeramantry again supported the principle
for its practicd effect on the burden of proof in such cases. He pointed to the difficulty for
clamants in establishing risks or threas of environmental damage when the relevant information is
often On the hands of the [Party causing or threatening the damage.OThe precautionary principle
then serves smply to dleviate this Gvidentiary difficultyQ™®

Lastly, it could perhgps be sad that certan IMF and World Bank policies, for ingtance, loan
conditiondity, are based on precaution. Risks to an economic system are arguably as difficult to
precisely determine as risks to a naturd sysem or human hedth. Accordingly, measures
recommended by the Fund or the Bank, which in ther view am to prevent serious or irreversible
harm to a country® economy, even in the face of uncertainty as to whether such harm would ever
arise, can be sad to be precautionary. Under loan conditiondity, @he Fund encourages members to
adopt sound economic and financid policies as a precaution agang the emergence of bdance of
payments difficulties3" Thus precaution may even have economic applications, apart from its
recognition in the environmentd and, increasingly, hedth fields

V  ‘Soft Law’ Declarations, Guidelines and Resolutions

As a result manly of Sae sovereignty concerns, early internaiond efforts on ecologcd
conservation faled to refer to the precautionary principle. The 1972 Stockholn Declaration of the
United Nations Conference on the Human Environment (UNCHE)"® represented the first of severd

Precaution: Sustainable Development Implications of the WTO Asbestos DisputeO(2003) 15:3 J. Envt®L. 289-321.
See dso M.-C. Cordonier Segger & M. Gehring, (Precaution, Hedlth and the World Trade Organization: Moving
toward Sustainable D evelopmentO(2003) 29:1 Queen’s Law Journal 133.

10 EC Asbestos (Appellate Body Report), supra note 108 et para. 178.

111 hid. (Pandl Report) at para 8.221.

Y2 _Advisory Opinion on the Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, [1996] ICJ
Rep. 226 at 888.

113 hid. (dissenting opinion of Judge Weeramantry), Section 10(€).

14 Case Concerning Nuclear Tests (New Zealand and Australia V. France), [1974] 1.C.J. Rep. 457.

15 F.X. Perrez, supra note 6 at 31.

18 Case Concerning Nuclear Tests (New Zealand and Australia V. France) supra note 115 at 342,

17 International Monetary Fund, Guidelines on Conditionality (Washington: Legal and Policy Development and Review
Departments, 2002) & para. 2.

U8 Stockholm Declaration of the United Nations Conference on  the Human Environment, 16 Jdune 1972, UN. Doc.
A/ CONF.48/ 14/ Rev.1, 11 |.L.M. 1461 (1972), reprinted in 11 |.L.M. 1416 (1972) [Stockholn Declaration]. For further
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internaiond conferences on the environment. The UNCHE sopped short of endhrining the
precautionary principle, stipulating that that substances emitted into seas had to Qesult in ddeterious
effectsObefore they would be defined as pollution.® Such after-the-fact thinking is the antithesis of
the prudent, forward-looking caution that the precautionary principle enshrines.

As environmentd issues gained prominence in internationd discourse, the precautionary principle
was increasingly discussed, leading to its frequent recognition in soft law.® Even before the 1992
UN  Conference on  Environment and Development (UNCED),"** severd regiond declarations and
conferences had invoked formuletions of precaution. The 1990 Bergen Ministerial Declaration on
Sustainable Development Of the Economic Commission for Europe Regions stated:

In order to achieve sustainable development, policies must be based on the precautionary principle.
Environmenta measures must anticipate, prevent and attack the causes of environmental degradation
where there are threats of serious or irreversible damage. Lack of full scientific certainty should not
be used as areason for postponing measures to prevent environmental degradation.122

In Ada, the 1991 Ministerial Conference on the Environment of the United Nations Economic and Social
Commission for Asia and the Pacific invoked the precautionary principle: QIJn order to achieve
sustainable development, policies must be based on the precautionary principle. G*

The mos well-known formulation of precaution, however, is in the 1992 Rio Declaration oOf the UN
Conference on Environment and Development (Rio Declaration).** The Declaration incorporates the
precautionary principle in its Principle 15, using the following phrasing:

In order to protect the environment, the precautionary gpproach shal be widely applied by Sates
according to their capabilities. Where there are threats of serious or irreversible damage, lack of full
scientific certainty shal not be used as a reason for postponing cost-effective measures to prevent
environmenta degradation.125

The Rio Declaration marked something of a milestone in that it can be seen as the dae of the
principle® establishment as a pillar of mainstream legdl thought and language, if not its debut as an
article of conventiond wisdom. The above-noted text contans the four common elements of
precaution outlined earlier in this working pgper. Principle 15 denotes tha precaution is triggered

information on the development of international environment law, see e.g. P. Sands, Principles of International Environmental
Law:  Frameworks, Standards and Implementation, vol. 1 (Cambridge: Cambridge University Press, 2003). See dso A.
Timoshenko, GFrom Stockholm to Rio: The Ingtitutiondization of Sustainable DevelopmentOin W. Lang, ed.,
Sustainable Development and International Taw (London: Graham and Trotman/ Martinus Nijhoff, 1995). And see D.
Hunter, J Sdzman & D. Zadke, International Environmental Law and Policy (New York: Foundation Press, 2002).

19 JE. Walker, . & V.R. Hickey, supra note 11.

120 For a discussion of the meaning of Goft lavQ see P. Dupuy, CRoft Law and the Internationa Law of the
EnvironmentO(1991) 12 Mich. J. Int®L. 420; and F.V. Kratochwil, Rules, Norms and Decisions: On the Conditions of Practical
and Legal Reasoning in International Relations and Domestic Affairs (Cambridge: Cambridge University Press, 1989) at 201.

121 Report of the United Nations Conference on Environment and Development, UN Doc. Al CONF.151/ 6/ Rev. 1 (1992), 31
I.L.M. 874 (1992).

122 Bepgen Declaration on Sustainable Development in the ECE Region, 16 May 1990, UN Doc. A/ CONF. 151 PC/ 10),
reprinted a 1 Y.B. IntOEnNv. L. 424 (1990) at para. 7.

123 Report of the United Nations Economic and Social Commiission for Asia and the Pacific (ESCAP) Ministerial Meeting in the
Environment, BaNQKOK, Declaration on Environmentally Sonnd and Sustainable Development in Asia and the Pacific (1990) at para. 19
124 Rio Declaration on Environment and Development, Report of the United Nations Conference on Environment and Development, UN
Doc. A/ CONF.151/ 6/ Rev.1, (1992), 311.L.M. 874 (1992) [Rio Declaration).

125 [bid., Principle 15.
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by Qhreats of serious or irreversible damageQ hence, a higher threshold than many other
formulations of precaution in internationd legd instruments. The timing means that a Gack of full
scientific certainty shal not be used as areason for postponingOmessures. The intended responseis
the implementation of (Cost-effective measures to prevent environmenta degradaionQ which does
not necessarily include ceasing the activities that thresten the damage. Iteration isimplied in the idea
of Qull scientific certaintyQ Note that this relatively early formulation of precaution only addresses
it in the environmentd field, and only Gost-effectiveOmesasures against environmenta degradation
are prevented from being postponed.

Agenda 21,%° which dso evolved from the 1992 UN Conference on Environment and Development,

contains many references to the use of Qhe precautionary approachOfor environmenta protection,

abeit in more generd terms than the Rio Declaration. 1N SOMe ingtances it refers to uncertainty, for

instance, paragraphs 17.96 and 17.97 note the (high degree of uncertainty in present informationO
and point to the Qnany uncertainties about climate changeO before cdling for (recautionary
messuresQ However, a definitive response is not suggested. Paragraph 18.40 cdls on States to

introduce Qhe precautionary gpproach in water-quality management, where appropriate,Oand aso

seeks the Gypplication of precautionary messures derived from a broad-based life-cycle andysisOto

control industrid waste discharges. In Chapter 35, it is suggested that precaution can be a useful

policy tool where complex systems Gare not yet fully understoodQ and countries are caled on to

improve the interaction between the sciences and decison-making Qusing the precautionary
gpproach, where gppropriae [E] to gain time for reducing uncertainty. &

The OECD Ministerial Declaration Of 2001, Towards a Sustainable Future?® cdls on Member Saes to
CGpply precaution as appropriate in Stuations where there is a lack of scientific certainty.8®
Moreover, (iln cases where the scientific evidence is insufficient and precaution is gpplied to
address risks to food safety, measures teken should be subject to review and on-going risk
andysis.G® These references do not specify a trigger for the gpplication of precaution, nor do they
ecify exactly what response is required. In the specific case of food security, however, a
requirement for iteration (n-going risk andysisQ is imposed. The generd encouragement to
Gpply precautionOis aso broad enough to cover gpplication in environmentd, hedth and any other
fields

The Rio Declaration’s formulation of precaution is reeffirmed in the Jobannesburg Plan of Inplementation
(JPON™* aising from the 2002 World Summit on Social Development (WSSD). In Chapter X on Means of
Lmplementation, Iates make a commitment to improve (olicy and decison-making & dl levels
through, snter alia, improved collaboraion between naturd and socid scientists, and between
stientists and policy makersG® There is a cdl for urgent action a dl levels to promote and

126 _Agenda 21, Report of the UNCED, 1(1992) UN Doc. A/ CONF.15Y/ 26/ Rev.1, (1992) 31 1.L.M. 874 [ Agenda 21].

127 [hid. at paras. 35(3), 35(6).

128 OECD, 2001 Ministerial Declaration (Paris. OECD, May 2001).

129])id. a para 14.

130 [hid. @ para4l.

131 Johannesburg Plan of Inmplementation, Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 4
September 2002, UN Doc. A/ CONF.199/ 20 [jPOI], online Johannesburg Summit <http:/ / www.johannesburg
summit.org/ html/ documents’ summit_docshtml> [JPO1].

132 Jhid. & c. X.



Omprove science-based decison-making and resffirm the precautionary gpproach as set out in
Principle 15 of the Ri» Declaration. 3>

Precaution is dso raised in the JPOI in regard to the Agends 21 commitment to sound management
of chemicas and hazardous wastes. This commitment aims to achieve, by 2020, Qha chemicas are
used and produced in ways that lead to the minimi[s]ation of significant adverse effects on human
hedth and the environment.Oln orde to do this, Sates agree to use Qransparent science-based risk
asessment procedures and science-based risk management procedures, teking into account the
precautionary gpproach, as set out in Principle 15 of the [Rio Declaration). 3* Precaution here
complements the use of science-based procedures. In addition, this reference provides another
ingtance where significant adverse effects on human hedth can be a trigger for the principle. This
growing concern for human hedth, coupled with a commitment to provide support for developing
countries, gives aclearer socid and development sdeto the concept of precaution.

In 2000, the European Commisson released a Communicaion™ to the WTO, extensively
discussing the precautionary principle and providing guiddines for the gpplication of the principle.
In its view, the scope of precaution is Gar widerOthan the environmentd field done, dso including
Gwuman, animd [and] plant hedthQ™®  After reviewing the internationa legd instruments
incorporating precaution, including those discussed above, the Commission® conclusion is that
precaution (has been progressively consolidaed in internationa environmentd law, and so it has
since become afull-fledged and generd principle of internationa law.G*

VI Status of the Norm?

On the basis of the evidence presented aove, some commentators clam tha there is sufficient
Sae practice to judify the concluson tha the principle of the precautionary approach, as
elaborated mainly in the Rio Declaration, the Climate Change Convention and the Biodiversity Convention, 1S
receiving sufficiently broad support to dlow a good argument to be made tha it reflects an
emerging principle of customary internationd law.**® Certainly, in Europe, precaution is considered
by States to be Gagenerd principle of internationd law,3% as noted in the Communication of the
European Commission cited above. Severd countries have dso recognised the precautionary
principle in their domestic law,"* with some nationa courts expressing support for the emerging
customary law status of precaution.'* The Appéllate Body of the World Trade Organisation has
suggested tha the principle forms part of internationd law relaing to the environment. In itsview:

133 R/ Declaration, supra note 12, Principle 15.

134 Thid. a para. 23.

5 Communication from the Eurgpean Commission on the Precantionary Principle, EC COM 1 (2000). WTO Doc.
WT/ CTE/ W/ 147, G/ TBT/ W/ 137, 27 June 2000 [EC Communication).

136 Jhid. & 8.

137 Ibid.

138 P, Sands, Principles of International Environmental Law: Frameworks, Standards and Implementation, vol. 1 (Manchester:
Manchester University Press, 1996) a 112.

19 EC Communication, supra note 91 at 8.

140 C, Barton, Orhe Satus of the Precautionary Principle in Australia: 1ts Emergence in Legislation and as a Common
Law DoctrineO(1998) 22 Harv. Envt® L. Rev. 509; D L. Vanderzwaag, SD. Fuller & RA. Myers, GCanada and the
Precautionary Principle/ Approach in Ocean and Coastal ManagementO(2002) 34 Ottawa L. Rev. 117.

ML Seeeg 114957 Canada 1tée (Spraytech, Société d'arrosage) V. Hudson (Town of), [2001] 2 SC.R. 241, 200 D.L.R. (4) 419 (per
L®leureux-DubZ J).
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[tlhe status of the precautionary principle in international law continues to be the subject of debate
among academics, law practitioners, regulators and judges. The precautionary principle is regarded by
some as having crystallifsled into a generd principle of customary internationa environmental law.
Whether it has been widely accepted by Members as a principle of generd or customary international
law appears less than clear. We consider, however, that it is unnecessary, and probably imprudent, for
the Appellate Body in this apped to take a position on this important, but abstract, question. We note
that the Panel itself did not make any definitive finding with regard to the status of the precautionary
principle in internationd law and that the precautionary principle, a least outside the field of
internationa environmental law, still awaits authoritative formuletion.142

It should be noted that the WTO Appellate Body® position has been criticised for suggesting the
fragmentation of internationd law, tha is, that there could be a norm of cusomary internationa
environmentd law which is not recognised as a norm of cusomary internationd law. Consdeing
its recognition that tradelaw Os not to be read in dlinica isolation from public internationa law,G*
a more precise interpretation of the Appellate Body® view in the Hommones case could be that
precaution may be a principle of cusomary internationd law of specific gpplication to internationd
environmenta matters, rather than a cusomary legd principle tha should be broadly applied in dl
mattersrelaed to trade development, etc.

As such, the scope of gpplication for precaution remains an issue for debate. Emerging initidly from
the hedth domain via traditiona societd conceptions such as the oath of Hippocrates, precaution
began its embodiment in internaiond law in the environmentd domain. It is arguable that the
treaties, case lav and soft law over the last 15 years have now expanded the scope from this
environmenta domain back towards a broade gpplication in hedth and socid law. This s reflected
in the Cartagena Protocol, the POPs Convention, the WTOG® SPS Agreement s interpreted by the EC
Hormones case, the OECD® Ministerial Declaration of 2001, the ILA® New Delhi Principles, the
European Commisson® Communication on precaution, and severa regiona conventions including
the Water Convention, the Baltic Sea Convention and the Bamako Convention, dl discussed above. This
debate over the meaning and content of precaution contributes to keeping the status of the normin
flux. If it can indead be consdeed cusomary internationd law, it may currently only be so when
goplied to certain internationa concerns in law for sustainable development, such as straddling fish
gsocks or internaiona chemicas management.

A sound argument can be made that precaution has reached the staus of a cusomary norm of
internaiond law relaed to sustanable development. While precaution is not clearly dien to the
United Sates legd system,™ it was clear that the U.S was very reluctant to acoept the precautionary
principle a dl in the preparations for the World Summit for Sustainable D evelopment, especidly
negotiations on the Johannesburg Plan of | mplementation. However, if the principle is emerging as
an internationa customary norm, the U.S and Austrdia might be best described as Qersistent

12 EC Hormones, supra note 50 at para. 123.

13 United States — Standards for Reformulated and Conventional Gasoline (29 April 1996), WTO Doc. WT/DS2 AB/ R
(Appellate Body Report) at 11.

144 There are numerous domestic environmentd laws with a precautionary purpose, recognised by U.S courts, including the
Endangered Species Act, National Environmental Policy Act, the Clean Air Act, the Federal Food, Drug and Cosmetic Act, Clean
Water Act, Safe Drinking Water Act, Resource Conservation and Recovery Act, Comprebensive Environmental Response Compensation
and Liability Act, and the Oil Pollution Act. See Tennessee Valley Authority V. Hill, 437 U.S, 153, 178-88 (1978); Reserve Mining
Co. V. EPA, 514 F.2d 492, 528 (8th Cir.1975); Ethy/ Corp. V. EPA, 541 F.2d 1, 24-25 (D .C. Cir. 1976), cert. denied, 426 U.S.
A1 (1976); Lead Indus. Ass'n, Inc. V. EPA, 647 F.2d 1130, 1152-58 (D.C. Cir. 1980), cert. denied, 449 U.S 1042 (1980);
United States V. AN Cleaners & Lannderers, 854 F. Qupp. 229, 237-39 (SD.N.Y. 1994); but see Industrial Union Dept.,
AFIL-CIO V. American Petrolenm Institution, 448 U.S 607 (1980).



objectorsO Developing countries dso showed hesitation about references to precaution in the area
of internaiond trade lawv during the WSSD debaes But this was manly due to a perceived danger
tha precaution could justify unilaterd trade bariers (especidly if it were gpplied by developed
countries to block developing country exports). In the past decade, developing countries have often
fought hard for precaution, in order to cope with lack of full scientific knowledge and certainty
about environmentd and socid impacts, as well as other related issues. They have dso ddiberaely
incorporaed precaution into domestic laws, acknowledgng it as a useful lega tool.

Precaution can foster useful and legitimate environmentd law and policy, it has legitimate
goplication in socid (especidly hedth) law, and certan formulations are increasingly recognised in
their gpplication to economic (trade) law. This demongtrates the characteristic of integration noted
in the Johannesburg Plan of Implementation (JPOI), and holds the potentia to reconcile occasiond
clashing interests for congtructive, long-term solutions to chdlenging policy dilemmeas.

Governments could have gone further than what was agreed in Johannesburg. D evelopments since
Rio could have been underlined, and more specific guiddines for the gpplication of precaution could
have been detaled. However, it is poditive that the WSS reaffirmed the importance of precaution,
even in itslimited 1992 Rio Declaration formulation a Principle 15. In further gpplications, including
where issues of environmentd law intersect with internationa economic or socid development law,
the principle may be consdeed a best /ex ferenda, @ principle in the process of becoming
internationa customary law, with persistent objectors properly on record* Essentidly, a the 2002
Johannesburg Summit, the question of the legd validity of the precautionary principle per se became
less rlevant internationdly and discussions focused more specificaly on the scope and naure of
precaution. These discussons may well foster and enhance implementation because instead of
focusing on an abstract legd concept, debates focused on how the principle actudly works and can
be agplied in a trangparent and far way. In the future, the manner of gpplication and
implementation will be crucid to both its acceptance and utili[g)ation.

15 For further information about the process, see J. Cameron, Qnternational Law and the Precautionary PrincipleOin
T.OGRiordan, J. Cameron, and A. Jordan, eds., Reinterpreting the Precantionary Principle (London: Cameron May, 2001), 123.
See dso M.-C. Cordonier Segger, A. Khafan, M. Gehring & M. Toering, GProspects for Principles of International
Qstainable Development Law after Johannesburg:  Common but Differentiated Responsibilities, Precaution and
ParticipationO(2003) 12 Review of Eurgpean Community and International Environmental Iaw 54568, upon which this section is
partly based.
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Charter of the United Nations, 26 June 1945, Can. T.S 1945 No. 7, available online:
UN <http://w ww.un.org/aboutun/ charter/i ndexhtml> [Charter].

International Convention for the Regulation of Whaling, 2 December 1946, 62 Sat. 1716,
161 UN.T.S 72, onlinee IWCO: <http://w ww.iwcoffice.org/c ommisson/
convention. htm# convention>.

European Convention for the Protection of Human Rights and Fundamental Freedoms, 11
November 1950, (ETSNo. 5), 213 U.N.T.S 222 (entered into force 3 September
1953), as amended by Protocols Nos. 3, 5, 8, and 11 (entered into force on 21
September 1970, 20 December 1971, 1 January 1990, and 1 November 1998,
respectively), online: Council of Europe <http://c onventions.coeint/ tregty/e n/
Treaties/Ht ml/0 05.htm>.

European Social Charter, 18 October 1961, (ETSNo. 35) 529 U.N.T.S 89 (entered
into force 26 February 1965), online: Council of Europe <http:// conventions.
coeint/ Treaty/ en/T reaties/Ht ml/1 63.htm>.

International Covenant on Economic, Social and Cultural Rights, 19 December 1966, 999
UN.T.S 3, (entered into force 3 January 1976), available online & UNHCHR
<http://w ww.unhchr.ch/h tml/m enu3/b /a_cescr.htm> [ICESCR].

International Covenant on Civil and Political Rights, 19 December 1966, 999 U.N.T.S
171 (entered into force 23 March 1976), available online UNHCHR <http://
www.unhchr.ch/ html/m enu3/b /a_acpr.htm> [ICCPR].

Charter of the Onrganization of American States, 27 February 1967, 119 UN.T.S 3
(entered into force 13 December 1951) [O.AS Charter].

African Convention on the Conservation of Nature and Natural Resonrces, 15 September.
1968, 1001 U.N.T.S 3 (entered into force 16 June 1969), onlinee SEDAC
<http://s edec.ciesin.org/e ntri/t exts/african.conv.conserval969.ntml> [ African
Convention].

Convention Concerning Protection of World Cultural Property and Natural Heritage, 23
November 1972, 1037 U.N.T.S 151, 11, I.L.M. 1358, onlinee UNESCO <http://
whc.unesco.org/w orld_hehtm> [IVor/d Heritage Convention).

Convention on International Trade of Endangered Species and Wild Fauna and Flora, 3
March 1973, 993 U.N.T.S 243, T.I. A.S No. 8249, 12 |.L.M. 1085 (1973) [CITES],
online CITES<http://w ww.citesorg/e ng/di sc/t ext.shtml>.
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Convention on Conservation of Nature in the South Pacific, adopted 12 June 1976,
Preamble [South Pacific Nature Convention], online: INTFISH <http//w ww.intfish.
net/ treaties's outhpacificl976.htm>.

Convention on the Elimination of All Forms of Discrimination Against Women, 18
December 1979, 1249 UN.T.S 13 (entered into force 3 September 1981)
[CEDAW], online UN <http://w ww.un.org/w omenweatch/daw/c edan/t ext/
econvention.htm>.

Convention on the Conservation of Migratory Species of Wild Animals, 23 June 1979, 19
|.L.M. 15 (1980).

Convention on the Conservation of Migratory Species of Wild Animals, 23 June 1979, 19
|.L.M. 15 (1980).

African [Banjul] Charter on Human and Peoples’ Rights, 27 June 1981, OAU Doc.
CAB/LEG/67/3 rev. 5 21 |1.L.M. 58 (entered into force 21 October 1986),
online  Universty of Minnesota <http://w wwl.umn.edwh umanrts/i nstree/
zlafchar.htm>.

United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UN.T.S 3,
21 1.L.M. 1245 (entered into force 16 November 1994) [UNCLOS].

Regional Convention for the Conservation of the Red Sea and Gulf of Aden Environment
adopted 14 February 1982 (entered into force 20 August 1985) [Jeddah Convention),
online: INTFISH<http://w ww.intfish.net/ tregties redseahtm>.

Convention for the Protection, Management and Development of the Marine and Coastal
Environment of the Eastern African Region, 21 June 1985, 985 |.E.L.M.T. 46 [Nairobi

Convention].

Agrefmeﬂt on the Conservation of Nature and Natural Resources, 9 Jly 1985, 15 Envt®
Pol® & L. a 64, 68, Preamble (treaty not yet in force).

Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights (Protocol of San Salvador), 17 November 1988, O.A.S TSNo
69 (1988) rep. Basc Documents Pertaning to Human Rights in the Inter-
American System, OEA/Ser LV/I 1.82 Doc.

Convention on the Rights of the Child, 20 November 1989, 1577 U.N.T.S 3 (entered
into force 2 September 1990), online UNICEF <http://w ww.unicef.org/crc/
fulltext.ntm>.
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African  Charter on  the Rights and Welfare of the Child, O.A.U. DoC.
CAB/LEG./24.9/49 (1990) (entered into force 29 Novembe 1999), online
Universty of Minnesota <http://w wwl.umn.eduwh umanrtsafricalafchild.ntm>.

United Nations Framework Convention on Climate Change, 9 May 1992, 31 1.L.M. 849,
at. 31 [Climate Change Convention], online:  UNFCCC <http://u nfccc.int/
essentid__background/c onvention/ background/i tems/1 349.php> [Climate Change

Convention].

Convention on the Protection and Use of Transboundary Waterconrses and International 1akes,
17 March 1992, UN Doc. ENVWA/R .53 and Addl, 311.L.M. 1312 (entered into
force 6 October 199), at. 2 a paa 6(c), online UNECE
<http://w ww.unece.org/e nv/w aer/ pdf/w aercon.pdf>.

United Nations Convention on Biological Diversity, 5 June 1992, 1760 U.N.T.S 79, 31
I.L.M. 82 (entered into force 29 December 1992), online.  Biodiversty
<http://w ww.biodiv.org/c onvention/articles.asp>.

North American Agreement on Environmental Cooperation, 14 September 1993, 32 |.L.M.
1480 (entered into force 1 January 1994).

Marrakesh Agreement Establishing the World Trade Organisation, 15 April 1994, 1867
U.N.T.S 154 (entered into force 1 January 1994) in WTO, The Legd Texts. The
Reaults of the Uruguay Round of Multilaterd Trade Negotiations 4 (1999) [The
Legal Texts]. The WTO texts and dispute settlement reports are available online a
<http//w wwwto.org>. See generdly <http:// www.wto.org/english/docs &

legd_& 04-wto_ehtm>

United Nations Convention to Combat Desertification in Countries Experiencing Serions

Drought and/ or Desertification, Particularly in Africa, 17 June 1994, 33 |.L.M. 1328
[Desertification Convention).

Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters, 25 June 1998, 2161 U.N.T.S 447 (entered into force
30 October 2001).

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in
Africa (adopted 11 July 2003), arts. 12(2), 14(2), 15, 16, online: University of
Minnesota< http://w wwl.umn.edwh umanrts/africalp rotocol-
women2003.html>.
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1945  Universal Declaration of Human Rights, 10 December 1948, G.A. Res. 217 A, UN
GAOR, 3d Sess,, UN Doc. A/8 10 (1948), avallable online: UN
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1970  United Nations Declaration of Principles on International Law Concerning Friendly Relations
and Cooperation Among States in Accordance with the Charter of the United Nations, 24
October 1970, 91.L.M. 1292,
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November 1974 by the World Food Conference and endorsed by G.A. Res. 3348
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1986  Declaration on the Right to Development, GA Res. 41/128, UN GAOR, 1986 Supp. No.
53, U.N. Doc. A/41/5 3, 186 (1986).
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43/53, UN GAOR, 43¢ Sess,, Agendaltem 148, UN Doc. A/RES4 3/5 3 (1989);
281.L.M. 1326.

1992  Agenda 21, Report of the UNCED, | (1992) UN Doc. A/ICONF.151/26/ Rev.1,
(1992) 31 1.L.M. 874 [ Agenda 21].

1992  Rio Declaration on Environment and Development, Report of the United Nations
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1(1992), 311.L.M. 874 (1992) [Rio Declaration].

1993  Vienna Declaration and Programme of Action, adopted at the World Conference on Human
Rights, 12 July 1993, UN Doc. A/C ONF.157/2 3[Vienna Declaration].

1994  Tunis Declaration on Population and Development in Africa, O.AJ. Doc. AHG/
DECL.4(XXX) (19949).

1994 Drdt Declaration of Principles on Human Rights and the Environment, 16 May
1994, online: <http://f letcher.tuftseduw/m ulti/w ww/1 994-decl.html>.

1995 IUCN, Draft International Covenant on Environment and Development (Gland,

Switzerland: 1UCN, 1995), online: ITUCN <http:// www.iucn.org/t hemes/| av>.
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Copenbagen Declaration on Social Development and the Programme of Action of the World
Summit for Social Development, 12 March 1995, UN Doc. A/C ONF.166/9 (1995).

International Labonr Organisation Declaration on Fundamental Principles and Rights at
Work, 19 June 1998, 37 | .L.M. 1237 (1998).

Millennium  Declaration, GA Res. 552, UN GAOR, 55" Sess, UN Doc.
A/Res/55/2 (2000).

Declaration of the World Food Summnit, adopted a the World Food Summit & the
FAO Headquaters in Rome, June 2002, online Food and Agriculture
Organisation <http://w ww.feo.org>.

Jobannesburg Declaration on Sustainable Development, in Report of the World Summit on
Sustainable Development, 26 August to 4 September 2002, UN Doc. A/C ONF.199/
20 [Johannesburg Declaration).

Jobannesburg  Plan of Implementation, Report of the World Summit on  Sustainable
Development, 4 September 2002, UN Doc. A/C ONF.199/ 20 /JPOI].
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A/A C257/3 2.
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Seventieth Conference, New Delhi (London: ILA, 2002), Principle 2, avalable online:
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