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Executive Summary

Economic policy in response to the COVID-19 pandemic present an opportunity for the UK to
develop and accelerate its green transition. This paper first outlines an array of proposed economic
stimulus measures, assessing their environmental compatibility and highlighting both encouraging and
regressive examples. The paper then looks into how environmental issues have been incorporated in
bilateral trade and investment agreements. In the current context of economic relief planning,
particularly as pressures to relax green regulations rise, it is argued that governments should sustain
and advance their environmental commitments both at national and international levels.

Introduction

As a result of the COVID-19 pandemic, major international environmental conferences have been
postponed, notably COP26 of the United Nations Framework Convention on Climate Change (UNFCCC)
which was slated to conclude negotiation on the implementation of the Paris Agreement.! This has shifted
the focus to the domestic implementation of economic stimulus packages. Currently, the discussions have
moved beyond the need of policy responses to the crisis, and are focusing on the content and desired
long-term effects of economic stimulus measures. Even though there is awareness that sustainability must
be addressed (i.e., as stated by G20 finance ministers and central bank governors?), most measures have
not been subjected to green considerations, instead narrowly targeting employment and industries
subsistence.

Green stimulus

Regarding economic packages for a post-pandemic green transition, some measures integrating economic
relief and sustainable development may be identified. For example, Canada is creating an emissions
reduction fund of $750 million CAD to support workers while achieving emissions abatement in the oil
and gas sector, with a focus on methane.? The fund, in order to support investments to reduce greenhouse
gas emissions, gives repayable contributions to conventional and offshore oil and gas firms. In an
additional labour-related stimulus, a $1.7 billion CAD investment was committed to clean-up old oil and
gas wells in Alberta, Saskatchewan and B.C.# Further, Germany, has proposed an investment programme
of 100 billion euros to both tackle emissions reduction across different sectors and, at the same time,
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promote activities in renewable energy production and industry, among other priorities.> Lithuania is
proposing to co-finance climate change investment projects, allocating about 20% of a 250 million euro
stimulus.¢

Some economic measures, however, may have regressive impacts on the green transition. For example,
the US announced that fuel efficiency standards for new cars will be reduced, which could result in the
rise of gasoline consumption and carbon emissions.” Moreover, the US Environmental Protection Agency
will waive monitoring and reporting requirements related to environmental protection for companies
affected by COVID-19. To accelerate economic recovery, the Chinese Ministry of Ecology and
Environment announced the temporary suspension of environmental standards for small businesses.
Other measures that could have a negative impact on the green transition include Egypt’s reduction of
energy costs for the entire industrial sector,® and Norway’s postponement of deadlines in tax payments,
including from carbon pricing schemes.’

Trade Agreements

Free trade agreements (FT'As), as powerful legal instruments for institutional development, have broad
potential to expedite climate change mitigation.!” Environmental considerations are abundant in recent
FTAs, and references can be found throughout the text and in specific chapters. These provisions can be
classified as general provisions in the core of the agreement, provisions aimed at expanding international
environmental agreements, and those specifically referring to environmental protection.

General provisions in the core of the agreement may appear in different contexts, operationalising the
interaction between the environment, trade rules and specific issues (i.e., tourism, social issues, transport).
For example, the Singapore-Turkey FTA (2015) provides that risk assessments or international standards
agreed by international organisations should be taken into account when designing environmental
measures.!! In the harmonisation and preservation of environmental standards, for example, the Chile-
Argentina (2017)'? and New Zealand-Korea (2015)'3 FT'As include measures prohibiting a high level of
environmental protection set for protectionist purposes, while affirming the impropriety of encouraging
trade and investment by relaxing environmental measures.!* Furthermore, some agreements include
provisions on technical assistance!® as a means to support disaster relief and promote technology transfer
and capacity building, with the additional explicit recognition of sovereignty over hydrobiological and
fishery resources.!® Other general provisions refer to the implementation of the agreement, focusing on
the creation of intergovernmental committees and joint environmental assessments, for example the New
Zealand-Korea FTA. Concerning enforcement of these measures, some agreements include the
elaboration of environmental reports in State-State dispute over trade provisions. Others, such as the
Trans-Pacific Partnership, include a three-step consultation process within environment chapters and, if
parties fail to resolve a dispute, they may use the procedures in the Dispute Settlement Chapter.!”
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Looking at provisions aimed at enforcing and expanding multilateral environmental agreements (MEAs),
FTAs refer to the Paris Agreement!® and the implementation of the whole UNFCCC,!” among other
MEAs. Meanwhile, environmental protection provisions consider the conservation of natural resources and
issues of sustainable use. For example, agreements between Chile-Argentina and New Zealand-Korea
contain commitments to enhance, strengthen, and improve the levels of environmental protection, the
promotion of renewable energy, environmental education, reduction of GHG emissions, conservation of
tishery resources, and cooperation on climate change.? The New Zealand-Korea FTA also contains
provisions on nuclear safety and radiation.?! Since 2009, the EU has incorporated trade and sustainable
development chapters in its FT'As, committing Parties to maintain standards contained in, for instance,
the Paris Agreement.?? Also, CETA contains three specific chapters covering trade and sustainable
development, trade and labour, and trade and environment.?

International Investment Agreements (IIAs)

Adoption of regulatory policies is needed given international investment obligations contained in the Paris
Agreement, as well as those toward promotion of green private investment to unlock sustainable growth.?*
Provisions within IIAs have evolved from general descriptions to the explicit inclusion of sustainable
considerations at different stages,?> with objectives such as climate change mitigation, investment and
industrial policy integration, and the promotion of responsible corporate behaviour.26 IIAs’ preamble and
objectives have become instrumental for green objective achievement as they are a vehicle for presentation of
negotiating goals. These are also critical when guiding interpretation of specific provisions, including
dispute settlements.?” For example, PACER PLUS refers to the links between economic and social
development with environmental protection.?8 CETA? and the BIT between Canada and Mongolia
(2016)* recognise and reaffirm their commitment to promote sustainable development.

Some IIAs have evolved in their inclusion of investor obligations regarding environmental protection. For
example, Morocco-Nigeria included the obligation of investors to comply with environmental assessment
and screening processes.3!

The inclusion of safeguarding policy space becomes critical to ensure States’ right to regulate, and hence,
reconcile investment objectives with environmental and social priorities.32 These provisions have evolved
from general exception clauses to become more refined texts exclusively addressing environment, safety
and public health concerns. For example the BIT between EU — Vietnam (2019) and Canada — Korea
(2014) reaftirm the right to regulate to achieve legitimate policy objectives, such as the protection of the
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environment.’® CPTPP added further clarity to concepts of “like circumstances” under the national
treatment and most-favoured nation obligations in regard to public welfare objectives.’* Regarding the
prohibition of performance requirements, Canadian agreements with Moldova (2018) and Mongolia
(2016) explicitly exclude technology transfer to meet generally applicable health, safety, or environmental
requirements.’ Recently, an important discussion regarding the State’s regulatory autonomy due to
umbrella clauses has arisen; agreements such as CPTPP, CETA and Canada-China BIT have excluded
this provision.3

Finally, preventing and resolving investment-related disputes with regard to green and sustainable
investments has gained attention. Indeed, in order to limit exposure to litigation, States are increasingly
redefining and limiting investors’ access to dispute settlement mechanisms.?’

Conclusions

While declarations pursuing the reduction of green regulations to accelerate economic growth have
increased, COVID-19 represents an opportunity to implement stronger global climate policies. The UK
commitments within its economic recovery packages set standards that foster sustainable development in
sectors where green alternatives are already in place. These standards may be included in the negotiations
of upcoming trade and investment agreements. In this context, governments should sustain and advance
their commitments towards a green transition both at national and international levels. As such,
commitments to harmonize and preserve environmental standards, the enforcement of environmental
commitments through State-to-State Dispute settlement (or other similar-less legalistic- procedures), the
inclusion of investor obligations towards environmental protection, and international cooperation within
instruments could be pivotal in the process of operationalizing and advancing green transition
commitments.
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