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Executive Summary

Sustainable development issues have arisen multiple times in trade and investment disputes. In this regard,
the outcome of these disputes has evinced the need for reforming the international trade and investment
system.

This paper outlines key decisions in the World Trade Organization’s Dispute Settlement system as well as
Arbitral Investment Awards that illustrate the progress made within these dispute settlement systems
regarding the consideration and promotion of the sustainable development goals. The purpose is to utilise
these past examples as a benchmark in the present process of reforms. The analysis of the disputes will be
divided between cases where sustainable development issues were directly examined eg. General Exceptions,
or indirectly, when interpreting a term.

The case law of the WTO adjudicating bodies and International Investment Arbitral tribunals have dealt
multiple times with the interrelation of international trade obligations found in the WTO Agreement and
investment protection obligation in , such as those identified in the Sustainable Development Goals
(SDGs). The examination of the progress made during the last 20-25 years of jurisprudence needs to be
based upon the distinction between instances where regulatory considerations were directly examined as an
exception or as part of substantive obligations of the treaties and instances where adjudicating bodies had
to examine the indirect relevance of regulatory concerns in the operation of WTO and IIA provisions.! In
this sense, the necessity of future reforms of the dispute settlement systems established by the WTO, I1As
and Regional Trade Agreements in order to cater for the SDGs shall be assessed.

Direct examination of sustainable development issues

The first category mainly includes case law related to the General Exceptions found in the GATT
Article XX and GATS Article XIV as well as jurisprudence related to the operation of the TBT and SPS
Agreements. In this category, we can include also Investment arbitral jurisprudence related to the police
powers doctrine.?

WTO Dispute Settlement: Exceptions in the GATT/GATS and the TBT and SPS Agreements
The cases that need to be examined in order to clarify the exact development of WTO case are US
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— Gasoline EC — Asbestos,* US — Shrimp® and EC — Tariff PreferencesS, the EC — Seals’, the Brazil-Tyres, 8 the
China — Raw Materials and China — Rare Earths, ° the India- Solar Cells,'0 the EU — Energy Package,'! the US-
Tuna\? the Australia-Plain Packaging’’ and the Korea-Radionuclides.*

The response of WTO adjudicating bodies when examining disputes where the right of a State to
regulate in favour of sustainable development has been at stake, can be exemplified by the Appellate Body
Report in EC-Seals. In specific, the Appellate Body found that Article I and III GATT (that constitute the
fundamental non-discrimination obligations, MEFN and National Treatment) do not provide for policy
space as the existence of a legitimate regulatory distinction cannot justify a measure that modifies the
competitive opportunities to the detriment of foreign products in comparison to domestic ot certain other
foreign products.!> Yet, the Appellate Body affirmed that Member States maintain their right to regulate
and can justify measures that seek to protect animal welfare in Article XX GATT.!¢ Hence, the Appellate
Body has clarified that policy considerations can only be examined in the clauses where the treaty language
so demands or proposes.!”

An example of this approach is the TBT Agreement, where the Appellate Body has interpreted
Articles 2.1 and 2.2 broadly so as to provide the national authorities with the regulatory space to pursue
non-trade values. Recently, the Appellate Body confirmed in the US-Tuna cases in the context of Article
2.1 and 2.2 TBT that US schemes relating to the preservation of dolphins when harvesting Tuna can be
justified under WTO Rules, as long as they are applied origin neutrally and even-handedly for all fishing
techniques, while not imposing more trade-restrictive conditions than necessary.'s

As such, the WTO dispute settlement has accepted, among others, as legitimate policy goals
environmental goals related to waste management,'? conservation of natural resources such as rare earths
and refractory-grade bauxite?’ and security of energy supply. 2!

However, the inclusion of such legitimate concerns primarily in exceptions imposes a heavy burden
on the State to demonstrate the consistency of the measure, all while bearing the burden of proof.?? This
becomes even more important when taking into account the heavy evidentiary burden that an examination
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of ‘necessity’ or justifiability’ requires.?

The Appellate Body has tried to ease this burden by stating for example that “zbe fundamental principle
is the right that WO Members bave to determine the level of protection that they consider appropriate in a given context.”?*
Hence, a Panel should not exercise undue scrutiny over a measure and its contribution to a proclaimed
cause. Rather, the compliance of a national policy with GATT and the contribution of a measure to the
proclaimed cause should be examined with a benefit of time.?> However, this cannot easily be seen to
mitigate the rather systematic limited capability to cater for SDGs.26

In conclusion, the capacity of WTO Members to pursue non-trade values has been reaffirmed by
WTO case law. However, this right to regulate is only acceptable under the established strict conditions of
Article XX GATT and XIV GATS such as the weighting and balancing exercise or the obligation for even-
handiness between domestic and foreign products.?” In addition, in many instances the Appellate Body has
reiterated that any possible discriminatory treatment should have a reasonable and justifiable relationship
to the regulatory concern at issue.

International Investment Law: Police Powers Doctrine
In the field of International Investment Law, Arbitral Tribunals have dealt with measures taken
within the context of a State’s police powers doctrine. Arbitral Tribunals have disagreed on the exact
operation of the doctrine. In this regard, there is a magnitude of case law that can be examined.?
In a nutshell, Arbitral Tribunals have distinguished between measures that amount to indirect expropriation
that require the payment of compensation to the investor and measures of general application that
constitute the State’s reasonable right to regulate.?? The distinction can be exemplified by the difference
between the following quotes:
“While an expropriation or taking for environmental reasons may be classified as a taking for a
public purpose, and thus may be legitimate, the fact that the Property was taken for this reason does not affect
either the nature or the measure of the compensation to be paid for the taking. That is, the purpose of
protecting the environment for which the Property was taken does not alter the legal
character of the taking for which adequate compensation must be paid. The
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International source of the obligation to protect the environment makes no

difference.”™
and

“a matter of general international law, a non-discriminatory regulation for a public purpose, which

is enacted in accordance with due process and, which affects, inter alios, a foreign investor or investment is not

deemed expropriatory and compensable” !
Both decisions accept that the State can take measures for the protection of a legitimate regulatory concern;
yet, the second decision provides that States do not owe compensation when applying non-discriminatory
measures of general application in accordance with due process. This provides for a wider policy space for
States as the fear of claims of compensation for indirect expropriation can become a strong disincentive to
regulate in favour of an SDG.

Indirect examination of sustainable development goals

In this category, we analyse how the Adjudicating Bodies have integrated the regulatory concerns within
the operation of substantive provisions of the treaties such as the Fair and Equitable Treatment, the
interpretation of the term ‘like products’ or ‘like circumstances’ or in instances related to countermeasures.

Hence, we need to examine the following cases: US-Clove Cigarettes,??> Canada-Renewable Energy,?> Thailand-
Cigarettes (21.5),°* Brazil-Taxation,?> Cortec v Kenya,*® Plama v Bulgaria,”” Parkerings v Lithuania,’® Unglaunbe v. Costa
Rica,” Bilcon v. Canada,*0 Gold Reserve v. VVenezuela,*! Perenco v. Ecuador,? Burlington v Ecnador?® and Urbaser v

Argentina.**

A striking example is the interpretation of the term ‘likeness’ in which the Appellate Body has reiterated a
competition-related examination that excludes consideration of the reasons underpinning regulatory
distinctions for distinct treatment of products, or non-trade concerns in general.#> That said, the Appellate
Body has opened the door to consideration of non-trade values — like health concerns — where these values
bear upon the classic likeness tools such as physical characteristics or consumer preferences.*

Similarly, in the Canada — Renewable Energy case when examining the definition of ‘market’ in Article 1 and
14 of the SCM Agreement, the Appellate Body found that where a WTO Member ‘creates’ a new market for
renewable energy like solar panels and wind turbines as part of a feed in tariff scheme, this process is not
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necessarily considered a “subsidy” within the meaning of the SCM Agreement#’ This interpretation gives
considerable policy space for states to provide support for environmentally friendly products and schemes.

Another very interesting example is the examination of the ‘market value’ of a property, the Tribunal in
Unglanbe v. Costa Rica used environmental considerations and standards as the basis for the evaluation of
the ‘highest and best use’ of the property. 4

Lastly, a very patticular example is the examination of proportionality in the term ‘fair and equitable
treatment’. More specifically, Tribunals have accepted that “Under this FET standard, there is a balancing exercise
permitted to the host State, weighing the legitimate interests of the foreign investor with the legitimate interests of the host State
and others, including (especially) its own citizens and local residents” * As such Tribunals seemingly introduce
regulatory space in light of which measures legitimate policy considerations may be examined.

New approaches to Dispute Settlement Reform to enhance Sustainable

Development

The key for reforming Dispute Settlement procedures and strengthening alignment with goals of
Sustainable Development lies first and foremost in providing greater clarity to the underlying treaty text.
This is especially relevant for International Investment Law where the ambiguity of the treaty text has
always been considered one of the primary reasons for ambiguity or inconsistency or even reluctance of
Tribunals to accept the relevance of SDGs in Investment Arbitration.>

For example, the EU-Canada Comprehensive Agreement reads as follows:

“For greater certainty, except in the rare circumstance when the impact of a measure or series of measures is 50
severe in light of its purpose that it appears manifestly excessive, non-discriminatory measures of a Party that
are designed and applied to protect legitimate public welfare objective, such as health, safety and the environment,
do not constitute indirect expropriations.”’>!

ot
Article 17 of the Investment Agreement for the COMESA Common Investment Area (2007) reads:

“For greater certainty, references to ‘like circumstances’ in paragraph 1 of this Article requires an
overall examination on a case-by-case basis of all the circumstances of an investment including, inter
alia:

(a) its effects on third persons and the local community;

(b) its effects on the local, regional or national environment, including the cumulative effects of all
investments within a jurisdiction on the environment;

(¢) the sector the investor is iny
(d) the aim of the measure concerned;
(e) the regulatory process generally applied in relation to the measure concerned; and

() other factors directly relating to the investment or investor in relation to the measure concerned;
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and the examination shall not be limited to or be biased towards any one factor’

Other examples are the inclusion of general exception clauses (like in the WTO) or clauses that address a
specific consideration such as environmental clauses, labor protection clauses, social corporate
responsibility clauses etc.>?

Regarding the latter option, BITs should provide for CSR obligations and specific post-establishment
obligations of investors in relation to environmental protection that may constitute the basis either of a
counterclaim ot contributory fault. These obligations may entail the conduct of environmental/social
impact assessment, prior public consultations (especially with indigenous communities), international
certification (ISO 14001 on environmental management) and respect ILO principles on Tribal and
Indigenous Peoples.”3 Additionally, the CSR obligations should include direct reference to international
standards and best-practices related to CSR such as the UN Guiding Principles on Business and Human
Rights and the OECD Guidelines for Multinational Enterprises.

Regarding the WTO Dispute Settlement, the current situation with the Appellate Body crisis have sharply
frozen the possible reforms or approaches that could be adopted for boosting the presence of sustainable
development in WTO jurisprudence.> However, negotiations at the market access level, especially for
environmental goods and services are still continuing, while one significant development was the acceptance
of amicus curiae brief by the Appellate Body in environmentally important disputes.>> Recently, negotiations
on further market access for environmental services had begun to take shape, but were unfortunately halted
by the rise of the pandemic.>

Lastly, WTO Dispute Settlement Procedures (primarily) and Investment Arbitral Tribunals have begun to
open up the hearings and the allowed submissions (by whom?), which increased the level of transparency
of the procedures. This was done either through ad-hoc agreements (recent US Tariffs Disputes in the
WTO)57 or by specific treaty provisions such as Article 10.21 of the United States-Dominican Republic -
Central America Free Trade Agreement (CAFTA).

Conclusions

In sum, SDGs have started to receive wider consideration under International Trade and Investment
Dispute Settlement, either through explicit treaty reforms or by recognition from adjudicating bodies that
sustainable development cannot be simply excluded for the interpretation and application of International
Economic Law. The recognition that sustainable development considerations are inherent in the
interpretation and application of economic law norms such as the term ‘likeness’, ‘market value’ or “fair and
equitable treatment’ constitutes a major turn in International Economic Law adjudication. The provision
of general exception clauses or specific commitments clauses (which are usually excluded from dispute
settlement),’® provide a certain standing to sustainable development which however cannot be equated to
the status of being part of the ordinary “wodus operandi’ of a substantial treaty provision.
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