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Executive Summary

A post-Brexit trade policy gives the UK an opportunity to integrate climate and environmental policies
into its free trade agreements (FT'As). As a net importer, trade can reduce consumption- and
production-based emissions embedded in UK imports. And as an exporter of advanced technologies
and services, trade can influence the low-carbon transition of the UK’s trading partners.

This paper outlines key areas for progress, which already feature to some degree in contemporary FT'As,
but which could be further advanced to meaningfully support global efforts as a Party to the Paris
Agreement. It belongs to a series of briefings — developed by the Centre for International Sustainable
Development Law (CISDL) at the University of Cambridge — exploring how the UK can capitalise on
its net zero emissions goal by 2050 through a progressive trade-climate agenda.

Introduction

International regimes on trade and climate change are inextricably linked. Support from the international
trade system is critical for the global transition to a low-carbon economy! and in realising the Paris
Agreement’s goal of limiting average global temperature rise to well below two degrees Celsius.? Countries
must drive trade policies that create a favourable environment for fulfilling their Nationally Determined
Contributions (NDCs) and advancing the objectives of the Paris Agreement.?

The relationship between climate and trade is complex and multifaceted. Trade systems have significant
potential to promote the exchange of environmentally-friendly goods and services, increase resource
efficiency, and generate green growth and job creation.* But, despite potential synergies, much work
remains to be done.>
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Prospects for substantial legal change at the World Trade Organization (WTO) level are low given the
political divergence and barriers to judicial appointments,® and pressure to reach trade agreements quickly
distracts countries from exploring trade-climate interactions more deeply. While some Free Trade
Agreements (FTAs) exhibit use of environmental language, specific environmental or climate-related
provisions are too weak to achieve the ambition required to meet the Paris Agreement’s target.” Most major
trade debals make little reference to climate change,® and where it is mentioned, this tends to be in clauses
focused on commitments to best endeavours, cooperation and consultation, rather than those that require
specific actions.?

The UK faces a unique opportunity to become a global leader in Paris-aligned trade by facilitating
implementation of its NDC and encouraging other nations to increase their climate ambition through the
negotiation of new FT'As post-Brexit. These FTAs should include strong climate provisions with legal
enforceability and promote mainstreaming of sustainable development and climate change by integrating
such provisions in all chapters and in relation to all sectors. Including a designated climate and environment
chapter may also enable the UK to ensure that climate-trade synergies feature substantially in its FT'As.10

Safeguarding existing commitments and securing a level playing field

Recent FT'As reveal common environmental provisions that should feature in any trade agreement the UK
enters into. Principal among these are cooperation and non-regression clauses, and commitments to
improve environmental protection.

Cooperation provisions with respect to climate change and other environmental issues are an increasingly
common feature of FTAs.!! They take various forms, with some FTAs containing commitments to
cooperate on strengthening the UNFCCC regime. The EU-Japan EPA, for example, requires each party to
work together to realise UNFCCC aims, take steps to meet Paris objectives, and promote trade as a means
of reducing greenhouse gas (GHG) emissions and achieving climate-resilient development.!2

Renewable energy technologies are often mentioned in the context of cooperation provisions, for example,
promoting research in and the development of these technologies, and encouraging their trade or
investment.!> The Comprehensive and Economic Trade Agreement (CETA) between the EU and Canada
provides that parties commit to cooperate in areas such as (among others), ‘trade-related aspects of the
current and future international climate change regime, as well as domestic climate policies and programmes
relating to mitigation and adaptation, including issues relating to carbon markets, ways to address adverse
effects of trade on climate, as well as means to promote energy efficiency and the development and
deployment of low-carbon and other climate-friendly technologies’ and ‘trade and investment in
environmental goods and services, including environmental and green technologies and practices;
renewable energy; energy efficiency; and water use, conservation and treatment’.!#

In the EU-Singapore Economic Partnership Agreement (EPA) 2018, specific areas of cooperation include
addressing the adverse effects of trade on climate and promoting low-carbon technologies and energy
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efficiency.’> The EU-Republic of Moldova Association Agreement 2014 exhibits extensive provisions,
stating that parties ‘shall develop and strengthen their cooperation to combat climate change’,'¢ including
through promoting mitigation, adaptation, carbon trading, education, diffusion of safe and sustainable low-
carbon and adaptation technologies and mainstreaming climate considerations into sector policies.!”

One further example may be drawn from the recently-agreed United States-Mexico-Canada Agreement
2018 (USMCA), which features a provision for a Commission for Environmental Cooperation (CEC). The
CEC s intended to foster cooperation among Parties with respect to addressing environmental issues across
North America.'s

Crystallising these commitments to cooperate on climate issues into more concrete legal obligations

presents an opportunity for UK FTAs to better promote the low-carbon transition.

Non-regression provisions constitute a commitment on behalf of the parties not to regress on
internationally recognised environmental standards and obligations in order to secure trade advantage or
economic gain.!” While these clauses vary in their formulations, examples may be found in the Korea-New
Zealand FTA and the Trans-Pacific Partnership agreement (TPP), each of which provide that parties ‘shall
not waive or otherwise derogate from, or offer to waive or otherwise derogate from environmental law in
a manner that weakens or reduces the protections’. Similarly, the USMCA provides that ‘Parties recognize
that it is inappropriate to encourage trade or investment by weakening or reducing the protection afforded
in their respective environmental laws’.20

Allowing parties to request consultation upon an alleged breach of such a clause?! or ensuring that the

provision is subject to the FT'A dispute settlement provisions, are two avenues through with the UK could

strengthen the legal force of anv non-regression provision in its FT'As.

Commitments to improving environmental protection vary in their formulation and in their legal
strength, with some imposing obligations of result and others imposing weaker obligations of conduct. In
CETA, ‘Parties recognise the right of each Party to set its environmental priorities, to establish its levels of
environmental protection, and to adopt or modify its laws and policies accordingly and in a manner
consistent with the multilateral environmental agreements to which it is party’, and ‘shall seck to ensure
that those laws and policies provide for and encourage high levels of environmental protection, and shall
strive to continue to improve such laws and policies and their underlying levels of protection’.??

Including explicit references to climate change mitigation and adaptation laws, policies and practices within

provisions related to environmental protection may help to drive ambition toward achieving Paris

Agreement objectives.

Negotiating a climate-progressive trade regime

The following areas highlight key areas of opportunity for the UK to move beyond current FTA common
practice towards negotiating that will facilitate synergies between international trade and climate action.

Performing Sustainability Impact Assessments
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Impact assessments during the negotiation phase of FT'As provide a mechanism for measuring the effects
of and mitigating tensions between trade and sustainable development and climate change issues.??
Sustainability Impact Assessments (SIAs), used by the EU, integrate environmental, economic and social
considerations into assessing the impacts of an FT'A, providing important input into negotiations.?* If SIAs
are performed with a particular focus on environment and climate issues, they have capacity to predict the
industries that will benefit from trade and investment measures geared toward climate change mitigation
and adaptation, as well as tensions which may arise in consequence of an increasingly liberal approach to
trade.?> Beyond the negotiation stage, SIAs may also be relevant to the interpretation of an FT'A by
providing insights into the projected impacts of agreements.20

By performing SIAs during the negotiation phase, the UK can ensure that the FT'A thoroughly addresses
climate issues and is intetpreted in line with environmental considerations.

Eliminating fossil fuel subsidies

While fossil fuel subsidies have generally declined across the globe in recent years, the pace of progress has
slowed. The Organisation for Economic Cooperation and Development (OECD) estimates that support
for fossil fuels rose by 5% from 2016 to USD $340 billion in 2017.27

Some contemporary FT As address fossil fuel subsidies, albeit indirectly. In the EU-Singapore EPA article
on ‘Trade and Investment Promoting Sustainable Development’, Parties ‘recognise the need to ensure that,
when developing public support systems for fossils fuels, proper account is taken of the need to reduce
greenhouse gas emissions and of the need to limit distortions of trade as much as possible’, and ‘share the
goal of progressively reducing subsidies for fossil fuels’.2® However, the agreement’s list of prohibited
subsidies do not apply to coal industry subsidies. New Zealand, Norway, Iceland and Fiji will prioritise the
elimination of fossil fuel subsidies during recently launched negotiations on the Agreement on Climate
Change, Trade and Sustainability (ACCTS).%

Strong commitments to eliminating subsidies in its FT'As illustrate a key opportunity for the UK to lead in
improving competitiveness of renewable technologies and freeing up funds for climate action.

Removing barriers to trade in environmental goods, and subsidising clean energy technologies

Alongside eliminating fossil fuel subsidies, FT'As can also remove tariff and non-tariff bartiers to the trade
of environmental goods and explicitly permit non-discriminatory subsidies for renewable energy
technologies.?

Setting ceilings on potential tariffs, or eliminating them altogether, can provide long-term certainty for
environmental goods producers and exporters in trading countties, reducing costs and increasing uptake of
these goods.’! The New Zealand-Chinese Taipei (Taiwan) 2013 FT'A contains a commitment by Parties to
eliminate all tariffs on environmental goods and to ‘endeavour to address any non-tariff barriers identified
by either Party that impede trade in environmental goods or services’.32
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In the EU-Colombia and Peru 2012 FTA, Parties agree to consider actions including ‘facilitating the
removal of trade and investment barriers to access to innovation, development, and deployment of goods,
services and technologies that can contribute to mitigation or adaptation, taking into account the
circumstances of developing countries’,? thus considering the need to remove investment barriers as well
as trade issues.

Stronger wording, committing parties to eliminate tariffs and non-tariff barriers to trade and investment in

environmental goods offers a useful opportunity for progress. Anv such provision would need to be

accompanied by a comprehensive definition of ‘environmental goods’.

With respect to renewable energy subsidies, the EU-Singapore EPA allows parties to grant subsidies for an
array of purposes where ‘necessary to achieve an objective of public interest, and where the amounts of the
subsidies involved are limited to the minimum needed to achieve that objective and their effect on the trade
of the other Party is limited’. Therefore, ‘subsidies to facilitate the development of certain economic
activities or the development of certain economic areas’, including ‘environmental purposes’ are
permissible, provided that they do not ‘affect the conditions of trade of either Party or competition between
the Parties’ 3+

The UK, by incorporating commitments to eliminating tariffs, alongside commitments to increase

renewable energy subsidies, could craft an FT'A that builds on current progress in this area.’5

Facilitating green procurement

Green procurement provisions in FTAs offer another avenue for governments to promote renewable
energy and green technologies by showing a preference for low-carbon goods and services.3¢

The Korea-Australia Free Trade Agreement 2014 (KAFTA), Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP), CETA, and EU-Singapore EPA each feature chapters on
liberalisation of public procurement and consider the environment in tender provisions.’” In CETA’s
chapter on government procurement, parties and their procuring entities are explicitly permitted to apply
‘technical specifications to promote the conservation of natural resources or protect the environment,
subject to conditions.?

A similar provision in future UK FTAs, with explicit mention of promoting Paris Agreement objectives,

may be a useful forward step.

Installing border carbon adjustments

By imposing taxes on imports based on their carbon intensity, or by exempting exports from domestic
carbon taxes (or both), border carbon adjustments help to level the playing field between countries in
circumstances where one country’s climate policies are stronger than those in its trading partner country.?
They also minimise carbon leakage.*

Addressing border carbon adjustments at the regional rather than multilateral level allows groups of
countries to avoid protectionism issues by agreeing on specifics, including methods for calculating the
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carbon content of goods, geographic and sectoral coverage, and how the revenue raised is to be used.*!
Revenue may be designated for facilitating climate finance in developing country trading partners.*

Border adjustment has so far received little mention in FT'As* signalling an opportunity for progress in

this area.
Negotiating strong dispute settlement provisions

Dispute settlement is fundamental to the constructive enforcement of FT'As.# FT'As commonly include
facilitative dispute settlement provisions in their environment chapters, but they operate separately from
general dispute settlement mechanisms and therefore have less legal force.*> This is in line with the
facilitative approach that the UNFCCC and the Paris Agreement take toward enforcement.*

EU-Korea provides for a Committee on Trade and Sustainable Development to oversee implementation
of its chapter on Trade and Sustainable Development and to facilitate dispute resolution, and for
government consultations and the creation of expert panels where disputes arise.*” Notably, as opposed to
most other agreements the CPTPP and TPP’s environmental provisions are subject to the general and
binding dispute settlement provisions in each agreement.

One way in which the USMCA is stronger than its NAFTA predecessor is that its environmental provisions
are subjected to the main dispute settlement mechanism.** Under the USMCA, the Commission for
Environmental Cooperation Secretariat is responsible for preparing factual records where submissions
warrant further investigation.’¥ Following criticisms of long delays in this process under NAFTA, the
USMCA introduces stricter time limits for the Secretatiat to respond to submissions.”! With respect to
investor-state dispute settlement, USMCA interestingly partially removes provisions for ISDS, which may
empower governments to more easily improve their environmental regulations without being threatened
with ISDS.52

The USMCA’s mechanism for any person in each Party to make submissions alleging that a USMCA party
is failing to effectively enforce domestic environmental laws — a continuation from NAFTA — offers an

additional opportunity for strengthening enforcement of environment and climate related provisions in any
FTA negotiated by the UK.

Strong dispute settlement provisions regarding trade and investment that provide for consultation and
expert input — whether these provisions be general or specific to environment and climate-related clauses
— will be an important matter for negotiating any future FTA.

Allowing private citizens and NGOs to participate in enforcement of such clauses may facilitate better and

more transparent implementation of environmental provisions.

Progressing Corporate Social Responsibility obligations
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FTAs increasingly include references to Corporate Social Responsibility CSR,>* with research exploring the
potential for CSR to facilitate climate change mitigation and adaptation efforts.> CETA’s preamble, for
example, encourages ‘enterprises operating within their territory or subject to their jurisdiction to respect
internationally recognised guidelines and principles of corporate social responsibility, including the OECD
Guidelines for Multinational Enterprises, and to pursue best practices of responsible business conduct’,>
and includes environmental aspects of CSR as an area for cooperation.5” Morocco-Nigeria 2016 notably
addresses investors directly, providing that ‘where standards of corporate social responsibility increase,
investors should strive to apply and achieve the higher level standards’.

Given the important role of the private sector in meeting the goals of the Paris Agreement,> incorporating
CSR provisions may be an important forward-looking step for the UK.

Mainstreaming adaptation and mitigation measures across sectors

FTAs often address the adverse impacts of climate change in particular sectors, such as agriculture, forests
and fisheries.’ In its chapter on cooperation, for example, KAFTA recognises the importance of
innovation, research and development to agriculture, fisheries and forestry, and allows for cooperation with
respect to climate change adaptation and mitigation in these fields.®® KAFTA also specifically provides for
cooperation and information exchange concerning the impact of climate change on marine ecosystems and
forestry resources.%!

Such incorporation of climate adaptation and mitigation language throughout the UK’s FT'As will
contribute to mainstreaming climate change considerations across sectors. Clauses on agricultural
adaptation may particularly facilitate climate action, given the important contribution of agriculture to the
economy, and the high vulnerability of this sector to climate change.%?

Conclusions

Creating synergies between international trade and climate regimes is a dynamic process, beginning with
steps that are feasible within the negotiations in the short term and, through doing so, opening up
opportunities for more ambitious choices in the longer term.> In the coming years, the UK will face
opportunities to negotiate new FT'As with strong climate provisions that support sustainable development
and foster rather than frustrate climate mitigation, adaptation and financing efforts, while reducing the
negative impacts of trade and investment on the climate.6*
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